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[1]

Mr. Abdulkadir faces two counts that remain from a 6-count indictment:
2. that he, on or about the 4th day of August, 2016, at or near Edmonton, Alberta, did, in
committing a sexual assault upon [the Complainant], cause bodily harm to the said
[Complainant], contrary to section 272(2)(b) of the Criminal Code of Canada; and
3. that he, on or about the 4th day of August, 2016, at or near Edmonton, Alberta, did
knowingly utter, convey or cause [the Complainant] to receive a threat to cause death or
bodily harm to [the Complainant], contrary to section 264.1(1)(a) of the Criminal Code
of Canada.

The Crown invited dismissal of the other four counts. I will refer to the other counts below when
formally dismissing those counts.
[2]
The charges arose from an incident that occurred in the early morning of August 4, 2016,
in Edmonton, Alberta. The main question is whether the Crown has proved beyond a reasonable
doubt that the assailant was Mr. Abdulkadir.
[3]
The Crown’s evidence was proffered in a “blended” voir dire addressing a series of
linked factual and legal issues. Were I to find the Crown’s evidence not to be excluded under the
Charter and otherwise admissible, the evidence would be admitted in the trial proper. Even if the
evidence were admitted, some issues would remain respecting the reliability and probative value
of evidence and whether the Crown had established the charged offences beyond a reasonable
doubt.
[4]

My assessment will proceed as follows:


I’ll begin with the Complainant’s account of the material events on August 4, 2016 and
her interactions with the first officer on scene.



I’ll then address the series of issues that arose from the time that Mr. Abdulkadir was first
observed by police until his arrest, as well as some post-arrest events relating to Mr.
Abdulkadir. Charter violations were alleged, including arbitrary detention and unlawful
arrest violating s. 9 of the Charter and excessive force respecting the use of a conducted
energy weapon by an officer in violation of s. 7 of the Charter.



I’ll turn to the Complainant’s interactions with other police officers and the SART Nurse
and to the photo line-up presented to the Complainant. Elements of the photo line-up
process were alleged to have violated Mr. Abdulkadir’s right to a fair trial under s. 11(d)
of the Charter.



I’ll review the investigation of the crime scene and exhibits, as additional background to
the Information to Obtain.



I’ll assess the Information to Obtain a Warrant to seize Mr. Abdulkadir’s blood sworn by
Det. Lisa Paniak, which, with redactions, was alleged to have failed to support reasonable
grounds for the issuance of the warrant, violating Mr. Abdulkadir’s rights under s. 8 of
the Charter.



I’ll assess whether the seizure of Mr. Abdulkadir’s blood violated his right to counsel of
choice protected under s. 10(b) of the Charter and whether the warrant was executed in
accordance with ss. 487.06 and 487.07 of the Criminal Code.
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Should I have found any violations of Mr. Abdulkadir’s Charter rights, I will assess
whether any of the evidence must be excluded under s. 24(2) of the Charter.



If any evidence probative of Mr. Abdulkadir’s guilt survives Charter challenge, I will
then address, within the trial proper, whether the Crown has established the guilt of Mr.
Abdulkadir for the charged offences beyond a reasonable doubt.

[5]

Before beginning the assessment, I should note some procedural matters.

[6]
Mr. Abdulkadir was originally tried in 2018. He was acquitted. The Crown’s appeal was
successful and the Court of Appeal ordered that Mr. Abdulkadir be retried: R v Abdulkadir, 2020
ABCA 214.
[7]
Mr. Abdulkadir, as was his right, represented himself in this trial. An amicus curiae was
appointed, Mr. Darin Slaferek. Mr. Michael Aytenfisu was appointed to cross-examine the
Complainant.
[8]
All the police officers who testified were members of the Edmonton Police Service at the
material times.
[9]

Mr. Abdulkadir did not testify. He did not call any witnesses.

[10]

Transcript references shall be by date, page, and line number (date.page.lines).
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I. The Sexual Assault and the Complainant’s First Contact with Police
[11] I permitted the Complainant to testify by CCTV and with a support person. See 2022
ABQB 174.
A. The Complainant’s Account of Events
[12] The Complainant’s testimony respecting the sexual assault and its immediate aftermath
was as follows.
[13] On August 4, 2016 in the early morning, the Complainant had been with her boyfriend at
a 7-Eleven downtown, close to Grant MacEwan University. She decided to bicycle to her
brother’s residence. She drove toward Grant MacEwan University.
[14]

It was late. No one was around. She saw maybe one or two people walking.

[15] She saw a man in the road in front of her. She got scared and tried to drive away. He ran
after her and caught her. She told him “Please don’t hurt me” and tried to give him her bicycle.
He dragged her by her hair from the road to a bush. He then dragged her by the hair to a carpark
area, by a vehicle. He sexually assaulted her. He made her sit on his face. He made her give him
a blow job. He forced his penis into her mouth. He put his finger in her anus and put his penis in
her anus. He put it in “a little bit.” He told her to stick his penis in her vagina. It was in her
vagina “a little bit” but it came out. She told him it was in but it wasn’t. It was between her legs.
He ejaculated between her legs. She managed to pull up her pants and run away.
[16] She had communicated lack of consent throughout these events. She told her assailant she
didn’t want to, repeatedly. She told him No when he wanted to put his penis in her anus. She
testified that “I didn’t consent to anything that night.”
[17] The Complainant testified that the “whole time he said he was going to shoot me, shoot
my face off if I yelled.” He kept saying that. She testified that “he had me by my hair the whole
time.”
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[18] The Complainant yelled for help. She heard someone from a nearby apartment building
ask her if she was ok and heard him say that he would call the police. She ran toward the 7Eleven. The police pulled up in front of her, just before she reached the 7-Eleven.
[19] In cross-examination, she confirmed that she had dropped her cellphone during the
assault but the assailant returned it to her. The cellphone had no charge so she could not use it to
call police.
[20]
her.

The Complainant had never seen her assailant before the assault. He was a stranger to

[21] The Complainant testified that she was injured in the assault. Her head was tender from
her hair being pulled. She had scrapes on her knees. Her back was bruised and scratched.
B. First Officer on Scene
[22] Cst. Corey Grant responded to the report of the crime in progress involving the
Complainant.
[23] The assault had occurred shortly before 2:05 a.m., Cst. Grant’s dispatch time. Cst. Grant
arrived at the Complainant’s location at 2:14 a.m. Cst. Grant interviewed the Complainant near
the 7-Eleven. The Complainant told him that the assault occurred in an area North of 102
Avenue, between 111 and 112 Streets. Cst. Grant went with the Complainant to the crime scene.
The Complainant directed him to a “location of importance,” 10235-112 Street, where part of the
assault had occurred. A black Ford Escape was parked here. The assault had occurred by the
hood then moved behind the vehicle. He did not notice any footprints, only “smudges” in the dirt
behind the vehicle.
[24]

Cst. Grant located a sandal or flipflop belonging to the Complainant by a nearby bush.

[25] The Complainant’s bicycle was located propped up against a light post, some 20 or 30
metres from the offence location.
[26] The Complainant provided a description of her assailant to Cst. Grant. Cst. Grant
broadcast the description to other officers by radio. (I’ll return to the description below.)
[27] Cst. Grant testified that when he encountered the Complainant, she was distraught and
crying. Her hair was frazzled. Her hair clip was at the end of her ponytail. She had dirt on her
back. She was in her socks, without shoes.
[28] Cst. Grant did not smell alcohol on the Complainant. He had no concerns that she was
intoxicated.
[29] While he was with the Complainant, Cst. Grant heard on the radio that a suspect in the
attack on the Complainant was being pursued on foot by officers. Cst. Grant put the Complainant
in his patrol car and began to drive toward the area of the foot pursuit to provide assistance. By
the time he had reached the intersection of Jasper Avenue and 112 Street the suspect had been
apprehended.
[30] Cst. Grant acknowledged that pursuing a suspect with a complainant in the vehicle was
not usual practice and was a mistake on his part. If nothing else, a complainant’s identification of
the accused could have been compromised by witnessing the arrest of an individual. However,
the Complainant did not travel near the location of the suspect’s arrest and did not see the
suspect who was arrested.

Page: 9
C. Description of the Assailant
1. Complainant’s Testimony
[31] The Complainant testified that she provided a description of her assailant to the officer
who attended by the 7-Eleven, Cst. Grant.
[32]


Her description was as follows:
the assailant was
o Black
o tall
o skinny;



he had a goatee



he was wearing
o camouflage shorts
o a white t-shirt.

In cross-examination, she confirmed that she provided the description right after the attack
occurred. The image of the person was “fresh in her mind.” She elaborated that he was about 5’
10” or 11”. His skin tone was lighter. His moustache and goatee went “all the way around” his
mouth. When testifying she used her fingers to draw an outline around her lips down towards her
chin – “like that.” He did not have a “full beard.” The shorts were a brown colour of camo,
“army-looking.” She said that the camo was not in a leaf pattern, not like hunting camouflage.
The camouflage just had patterns or shapes: it was “patterns of ... shapes and stuff ... I don’t
know how to explain it.”
2. Cst. Grant’s Testimony
[33] Cst. Grant testified to having received a description of the assailant from the
Complainant. His recollection of the description was essentially the same as the Complainant’s
recollection of the description she provided.


the assailant was
o a Black male
o tall
o thin
o 19-20 years of age



he had a goatee



he was wearing
o a white or tan shirt
o camouflage shorts.

The assailant “smelled of alcohol” and possibly had a lisp. The assailant was age 19-20. Cst.
Grant confirmed this description in cross-examination. Cst. Grant confirmed that the
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Complainant did not provide a description of the style of the assailant’s hair other than hair
length.
[34] Cst. Grant had broadcast the description of the assailant over the police radio. The
description “would have” gone out immediately after he spoke with the Complainant. He did not
note the time.
3. Assessment
[35] No admissibility issues were raised respecting the Complainant’s description of the
perpetrator or respecting the interaction of the Complainant and Cst. Grant.
[36] The assessment of the reliability of the Complainant’s description of the assailant is for
the trier of fact at the end of the trial on all the evidence.
[37] One evidential matter that should be clarified at this point is that neither the
Complainant’s nor Cst. Grant’s testimony referred to the perpetrator having a “full beard.”
Reference to that type of facial hair was made in the Complainant’s cross-examination, derived,
it appears, from a statement that the Complainant made to Det. Paniak. In response to this
questioning the Complainant maintained that the perpetrator had a goatee, “like the thing that
goes around the lips” (February24.48.2-8). I find that the facial hair descriptor used by the
Complainant was “goatee” and that was the descriptor broadcast by Cst. Grant.
II. First Contact to Arrest of Mr. Abdulkadir
A. First Contact
[38] Early in the morning of August 4, Cst. Nathan Kennedy was in a patrol car with his
partner, Cst. Patrick Turnell. Cst. Turnell was driving. They were in uniform.
1. The Broadcast Description
[39] At around 2:05 a.m., Cst. Kennedy had heard a broadcast on the police radio system,
asking members to be on the lookout for a suspect involved in a sexual assault and robbery. The
area where the offence occurred was described. The suspect was a Black male, about 6 feet tall,
wearing light coloured shorts with possibly a camouflage pattern on them and a dark t-shirt. He
had a goatee. Cst. Kennedy did not recall who provided the description he heard on the radio.
[40] Cst. Turnell also heard this broadcast, referring to a Black male, age 20-25, wearing camo
shorts, and a dark t-shirt. Cst. Turnell did not know who made the broadcast. He didn’t recall
where he was when he heard the broadcast.
[41] In cross-examination, Cst. Kennedy could not say whether he was told that the suspect
was wearing a white or tan t-shirt. He admitted that he might have been told that the suspect was
wearing a white or tan t-shirt but he did not remember that now.
[42] In cross-examination, Cst. Turnell confirmed that he had heard that the suspect was
wearing a “black t-shirt.” He did not recall any reference to a light, white, or tan t-shirt.
2. Initial Observations
[43] At about 2:40-2:44 a.m., Cst. Kennedy and Cst. Turnell were travelling Westbound on
Jasper Avenue approaching 101 Street. They were driving slowly. Cst. Turnell was driving.
(There was an issue about the exact time that events occurred. Centrally administered time
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designations did not always match officers’ reported time designations. Cst. Turnell’s conducted
energy weapon record (an automatic download) indicated that it was triggered at 2:38:50. If that
time were accurate, the initial observations would have occurred earlier than 2:44, perhaps at
around 2:34 or 2:35. The evidence did not permit a conclusion about the source of the temporal
discrepancy. In my opinion, the time used by Cst. Turnell and Cst. Kennedy was marginally
more favourable to Mr. Abdulkadir inferentially than an earlier time. Further pursuit of this issue
is unnecessary.)
[44] Cst. Turnell testified that the foot traffic in that area at that time was very light: “Five to
ten people max, if that even. Like, not many people on the sidewalks at all.” He didn’t remember
seeing anyone else on the sidewalks.
[45] Cst. Turnell confirmed that it was dark, but there was artificial lighting for the streets.
Cst. Kennedy’s testimony was the same.
[46] Cst. Turnell said he observed a Black male, wearing a dark t-shirt, in light coloured
shorts. He matched the description Cst. Turnell had heard – Black male, 20-25 years of age,
wearing camo shorts and a dark T-shirt. In cross-examination, he said that he told Cst. Kennedy
that he had seen a male matching the description they heard earlier.
[47] Cst. Kennedy also saw a Black male, wearing a dark t-shirt and light shorts, walking
towards the officers, East-bound on Jasper Avenue on the South side of the street. He fit the
description of the suspect he had heard. While Cst. Kennedy had agreed with the suggestion in
cross-examination that he’d had a “fleeting glance” of the male, in re-examination he clarified
that he’d been able to observe the male for a “good 5 seconds” as they approached, and he could
see him through the side-view mirror.
[48] Cst. Kennedy provided some detail: The T-shirt was over the individual’s head, the back
of the shirt was over his head, and his face was “protruding from the neck hole.”
[49] Cst. Kennedy said, it being close to 3:00 a.m. on Jasper Avenue, “there’s not a whole lot
of people out.”
[50] Cst. Kennedy testified that the individual matched three of the suspect’s descriptors,
Black male, dark T-shirt, shirt, light coloured shorts with possible camouflaged pattern. Cst.
Kennedy confirmed that the information he’d received was that the suspect was 6 feet tall, but he
could not tell the individual’s height as he approached. Cst. Kennedy did not observe the
individual’s face and did not know if he had a goatee. Because the T-shirt was on the
individual’s head, Cst. Kennedy did not know if the individual had long hair.
[51] Cst. Kennedy confirmed that when the officers passed the individual, he was just in front
of the 7-Eleven that was then on Jasper Avenue near 101 Street.
[52] Cst. Kennedy testified that he mentioned to his partner that the male fit the description of
the person being looked for in the investigation.
[53] Cst. Turnell drove about 100 feet past the individual, did a U-turn, then drove Eastbound
down Jasper Avenue, past the individual. The patrol car drove slowly, but not too slowly since
they did not want to alert him to their interest. Cst. Turnell stopped the patrol car near the Union
Bank Inn. They hoped to get a better look at the individual as he approached.
[54]

Cst. Turnell said he recalled Cst. Kennedy phoning Cst. Grant at this point.
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3. Down the Breezeway
[55] By the Union Bank Inn there’s a “breezeway” or pedestrian-only path that leads
Southbound to MacDonald Drive. The individual turned off Jasper Avenue and went
Southbound down the breezeway.
[56] Cst. Turnell drove West then South to come up to the MacDonald Drive exit of the
breezeway so they could intercept the individual when he came out of the breezeway. As the
vehicle looped around, Cst. Kennedy was in the process of getting a description of the assailant
from Cst. Grant. Cst. Kennedy said that the descriptors he received from Cst. Grant were no
different “than what they were earlier, what were broadcasted earlier.” Cst. Kennedy, though,
could not recall if Cst. Grant told him if the suspect was wearing a white or tan T-shirt. In crossexamination, Cst. Kennedy said he didn’t recall what exactly Cst. Grant had told him on the
phone about the suspect’s description.
[57]

Cst. Turnell stopped the police vehicle. The emergency equipment was not on.

[58] Cst. Turnell said he saw the male in a “full on sprint” coming off the walking path. When
he saw the police vehicle, he went back to a walk. Cst. Turnell believed it was the same person
they had seen earlier. The clothing was the same. Cst. Kennedy’s observations were similar.
[59]

Cst. Turnell got out to speak to the individual.

[60] Cst. Kennedy got out of the patrol car and told the suspect to stop, he needed to speak to
him. The suspect was about 15-20 feet away. Cst. Kennedy said that he was not able to get a
better look at the suspect’s shorts. At the time, Cst. Kennedy was still on the phone with Cst.
Grant.
[61] Cst. Kennedy couldn’t tell if the male had a goatee at this point. It was fair to say he
didn’t get a good look at his face.
[62]

The individual ran.

[63]

He sprinted down the hill toward the river valley.

[64]

A foot pursuit ensued.
4. Assessment

[65] I’ll consider the circumstances to the point just before the male ran from the officers and
their parked police vehicle.
[66] At this point, did the officers have grounds for seeking to talk to the individual? In
particular, what is the significance of their error about the colour of the shirt the assailant was
described to have worn?
[67] I’ll approach these questions by assessing whether the officers had, in the circumstances,
a reasonable suspicion that the individual they saw was involved in the offences they’d heard
described earlier.
(a) Reasonable Suspicion
[68] Reasonable suspicion has both subjective and objective elements. First, reasonable
suspicion requires that an officer subjectively believed that an individual was possibly engaged
in or had possibly engaged in an offence and believed that there was a reasonable basis for
forming that suspicion. Second, reasonable suspicion requires that the grounds relied on
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objectively and reasonably supported the suspicion. That is, it was objectively reasonable to
conclude from the relied-upon grounds that engagement in the offence was possible. See R v
Julom, 2022 ABCA 198 at para 53; R v Nesbeth, 2008 ONCA 579, Rosenberg JA at para 19; R
v Kang-Brown, 2008 SCC 18, Binnie J at para 75, R v Chehil, 2013 SCC 49, Karakatsanis J at
para 27.
[69] Reasonable suspicion concerns the inference or judgment of possible engagement in an
offence, not probable engagement, and not engagement that is more likely than other inferences
or judgments.
[70] Reasonable suspicion must be assessed against the totality of the circumstances. See
Chehil at paras 29 and 6:
[6]
.... The reasonable suspicion standard requires that the entirety of the
circumstances, inculpatory and exculpatory, be assessed to determine whether
there are objective ascertainable grounds to suspect that an individual is involved
in criminal behaviour ....
[71] Reasonable suspicion is assessed from the standpoint of the police officer who formed
the suspicion, considered in light of the facts available to that officer. Justice Moldaver wrote as
follows in R v MacKenzie, 2013 SCC 50 at para 63 and 73:
[63] Thus, in assessing whether a case for reasonable suspicion has been made
out, the analysis of objective reasonableness should be conducted through the lens
of a reasonable person “standing in the shoes of the police officer” ....
[73] Assessing whether a particular constellation of facts gives rise to a
reasonable suspicion should not - indeed must not - devolve into a scientific or
metaphysical exercise. Common sense, flexibility, and practical everyday
experience are the bywords, and they are to be applied through the eyes of a
reasonable person armed with the knowledge, training and experience of the
investigating officer [emphasis added].
Police training and experience may permit an appreciation of the significance of facts that
persons without the training and experience would miss. If training and experience are relevant
to the appreciation of the significance of the facts, that must be demonstrated on the evidence.
See MacKenzie at para 62.
[72] As for particular types of evidence that might form part of the totality of circumstances,
Justice Karakatsanis wrote as follows at paras 31 and 33 of Chehil:
[31] While some factors, such as travelling under a false name, or flight from
the police, may give rise to reasonable suspicion on their own (Kang-Brown, at
para. 87, per Binnie J.), other elements of a constellation will not support
reasonable suspicion, except in combination with other factors. Generally,
characteristics that apply broadly to innocent people are insufficient, as they are
markers only of generalized suspicion. The same is true of factors that may “go
both ways”, such as an individual’s making or failing to make eye contact. On
their own, such factors cannot support reasonable suspicion; however, this does
not preclude reasonable suspicion arising when the same factor is simply one part
of a constellation of factors.
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[33] Exculpatory, neutral, or equivocal information cannot be disregarded
when assessing a constellation of factors. The totality of the circumstances,
including favourable and unfavourable factors, must be weighed in the course of
arriving at any conclusion regarding reasonable suspicion. As Doherty J.A. found
in R. v Golub [1997 CarswellOnt 2448, 34 OR (3d) 743, 117 CCC (3d) 193 (ON
CA), leave to appeal refused, [1998] 1 SCR ix ] (C.A.), at p. 751(OR), “[t]he
officer must take into account all information available to him and is entitled to
disregard only information which he has good reason to believe is unreliable”.
This is self-evident [emphasis added].
See also MacKenzie at paras 71 and 72.
[73] There is no requirement that particular facts forming part of the foundation for the
reasonable suspicion must, individually, be evidence of unlawful behaviour or evidence of a
specific criminal act. Justice Karakatsanis spoke to this in Chehil at para 35:
[35] ... [T]he objective facts must be indicative of the possibility of criminal
behaviour. While I agree with the appellant’s submission that police must point
to particularized conduct or particularized evidence of criminal activity in order to
ground reasonable suspicion, I do not accept that the evidence must itself consist
of unlawful behaviour or must necessarily be evidence of a specific known
criminal act.
[74] The police do not have a duty “to investigate alternative explanations for constellations of
factors giving rise to reasonable suspicion:” Chehil at para 67. Justice Karakatsanis stated in
Chehil at para 34 that:
[34] ... the obligation of the police to take all factors into account does not
impose a duty to undertake further investigation to seek out exculpatory factors or
rule out possible innocent explanations ....
[75] A finding that a conclusion or inference is a reasonable suspicion or reasonable
possibility does not entail that that the conclusion or inference is the only inference supported by
the facts. That is the nature of possibilities. To say that a conclusion is possible does not exclude
other conclusions as possible or render other conclusions impossible. Once again, Justice
Karakatsanis made this point in Chehil at para 32:
[32] Further, reasonable suspicion need not be the only inference that can be
drawn from a particular constellation of factors. Much as the seven stars that
form the Big Dipper have also been interpreted as a bear, a saucepan, and a
plough, factors that give rise to a reasonable suspicion may also support
completely innocent explanations. This is acceptable, as the reasonable suspicion
standard addresses the possibility of uncovering criminality, and not a probability
of doing so.
(b) Subjective Belief
[76] Both officers believed that the individual each saw could have been the perpetrator of the
offences they heard about on the police radio. Each justified his belief by reference to the
description of the suspect. On the evidence, each reached the conclusion of possible involvement
in the reported offences upon seeing the individual coming down Jasper Avenue.
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[77]

Was their conclusion reasonable?
(c) Objective Grounds
(i) What the Officers Saw

[78] It is true that when the individual was first seen, he was not engaged in any conduct that
might have independently attracted suspicion.
[79] He was seen on Jasper Avenue, a major artery in downtown Edmonton, close to the core
of downtown. His location was not, by itself, suspicious. He was in the sort of place that anyone
might be in were they in downtown Edmonton.
[80] The crime scene was in the vicinity of 102 Avenue, between 111 and 112 Streets. The
officers knew the area where the offences had taken place. Mr. Abdulkadir was first seen on
Jasper Avenue and 101 Street, about 1.5 km away from the crime scene.
[81] The offences against the Complainant had occurred some time before 2:05 a.m. Mr.
Abdulkadir was first seen by the officers about 40 minutes after that time.
[82] The individual, then, was not at the very crime scene, but was not far from the crime
scene. He was seen on foot.
[83] The time that had elapsed since the offences occurred would have permitted the
perpetrator to travel to the place where the individual was seen, even with some detours. (He was
not seen in, say, Londonderry or by West Edmonton Mall.) It is true that the officers had
received no indication of the direction of the suspect’s travel, but where the individual was seen
fell within the radius of where the perpetrator could have been.
[84] The individual was seen at about 2:40 a.m. The streets were not busy. No (or few) other
individuals were in the area. That is, at this time in the early morning, other individuals who
might have matched elements of the description of the perpetrator were not on the street. It was
not as if the individual were arbitrarily selected as the possible perpetrator from a crowd or
stream of pedestrians present at that place at that time.
[85] The individual matched elements of the description broadcast. He was a young man. He
was Black. He was wearing shorts. The shorts were light in colour, although a “camo” pattern
was not recalled in testimony. Cst. Grant had mentioned in the broadcast (although Cst. Kennedy
and Cst. Turnell did not mention this) that the perpetrator was thin. When first seen, whether he
was thin would have been readily apparent.
[86] I find that Cst. Kennedy’s account of the first contact with Mr. Abdulkadir is accurate.
Cst. Kennedy testified that the individual they saw had his shirt over his head with his face
peeking out. That is a fairly unusual way to wear a shirt and would be a memorable observation,
particularly for a new police officer, as Cst. Kennedy was then.
[87] It follows that the officers could not have made observations about the individual’s hair
length, even if they had information about hair length, because the individual’s shirt was over his
head. Neither officer made any observations about the facial hair of the individual.
[88] I also find that by the time the individual came out of the breezeway, he was wearing his
T-shirt normally. Neither officer commented about the individual having his shirt over his head
at this point. Once the pursuit commenced, there would not have been time for a clothing
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adjustment. The conducted energy weapon incident, to be discussed shortly, confirmed that the
individual’s shirt was worn normally at that early stage of the pursuit.
[89] It is true that there are many Black young men in Edmonton, perhaps particularly in the
downtown area, and many of those young men will be thin. It is true that many people wear
shorts in August in Edmonton, and that many of those shorts would be light-coloured.
[90] But what the officers saw was a young Black male, wearing light-coloured shorts, not far
from the crime scene, not long after the offence occurred, in the very early morning, when no or
few others were on the street. The individual they saw matched elements of the description of the
perpetrator of the offences against the Complainant.
[91] Moreover, they observed that individual to have engaged in unusual conduct as he went
down the breezeway. They drove by him and looped around so they could see his progress. Both
saw him sprinting down the breezeway. When (in their judgment) he saw their vehicle, he
slowed to a walk. Certainly, a reasonably possible inference from this conduct was that the
individual had sought to evade police by sprinting away through the breezeway, but then he
sought to conceal his intentions by walking slowly after he saw the police vehicle waiting.
[92]

The officers, though, got the shirt colour wrong.
(ii) Error in the Description

[93] The Complainant referred to a white T-shirt. Cst. Grant’s broadcast referred to a white or
tan T-shirt. Cst. Turnell and Cst. Kennedy testified to having received a description of an
accused wearing a dark shirt. Cst. Kennedy, who spoke to Cst. Grant just before the foot pursuit,
could not recall whether Cst. Grant relayed to him that the suspect was wearing a white or tan Tshirt. In my opinion, Cst. Kennedy’s lack of a clear memory of what was said to him moments
before a highly kinetic event is understandable.
[94] It may be that that their memory at the time of trial was wrong and they had properly
recalled the broadcast description when they saw the individual of interest on Jasper Avenue.
That may be, but that wasn’t their testimony.
[95] Given their testimony, Cst. Kennedy and Cst. Turnell got the suspect’s description
wrong. The suspect was described as wearing a white, light, or tan T-shirt, not a dark T-shirt.
Their testimony was that at the time they saw the individual on Jasper Avenue they were on the
lookout for an individual in a dark T-shirt.
[96]

What is the significance of their error?

[97] First, the error is comprehensible. They had heard the description some 40 minutes before
seeing the individual on Jasper Avenue. They heard Black male, light short pants, and could
easily have heard or thought they had heard or misremembered having heard that the suspect’s
shirt was dark. I regard this as a reasonable error.
[98] Second, shirt colour was just one identifying feature for the suspect. And, given my
finding about Cst. Kennedy’s observations of the individual, when the officers first saw the
individual, his shirt could not have been a factor since it was over his head. They could not have
determined, at least initially, whether it was light or dark. They had other grounds for linking the
individual to the broadcast they had heard.
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[99] Third, by the time the individual came out of the breezeway, the officers could see he was
wearing a dark shirt. (There was opportunity for the officers to continue to observe the colour of
his shirt later.) An individual who matched some features of the description of the suspect, who
had engaged in some evasive action, had a different coloured shirt than had been reported.
[100] Given what the officers observed and the individual’s conduct, even if I am wrong and
the officers were unreasonably mistaken about the shirt colour, even if the officers should have
known or even did recall the broadcast description of the shirt, I cannot find that shirt colour
made any difference to the objective assessment of the officer’s beliefs. I cannot conclude that at
the point just before the individual took off at a run, it would have been reasonable for the
officers to have concluded that they lacked reasonable grounds for suspecting that this individual
was involved in the reported offences, that it would have been reasonable for them to conclude
that the shirt was the wrong colour so all that was left was to get into their vehicle and drive off.
[101] I add that the officers’ judgments were made in real time measured in seconds and
minutes, not courtroom hours.
[102] I also add an observation based on R v Kossick, 2018 SKCA 55, Caldwell JA at para 26:
[26] In challenging this finding, the Crown asserts correctly that the police can
make a valid, warrantless arrest based on erroneous information; but, that broad
statement is not without qualification. As the judge well understood, police
reliance on erroneous information may be considered objectively reasonable
“unless, in the circumstances at play in the arrest situation, the police could
reasonably have made inquiries which would have led to the discovery of the
deficiencies or defects” in that information: R v Shinkewski, 2012 SKCA 63 at
para 19, 399 Sask R 11 ....
In this case, Cst. Kennedy attempted to get clarification from Cst. Grant about the suspect’s
description but the rapidly evolving circumstances prevented him from getting the information
he sought. In this case, there was a lack of opportunity to discuss the suspect’s description. There
was urgency. The “dynamics at play,” to use a phrase from Shinkewski at para 13, must be taken
into account.
[103] In my opinion, taking into account all the circumstances, the officers reasonably
suspected that the individual, Mr. Abdulkadir, was involved in the reported offences against the
Complainant.
(d) Additional Observations
(i) No Detention, No Charter Violation
[104] Even if the officers did not have grounds for a reasonable suspicion that Mr. Abdulkadir
was involved in the offences against the Complainant, they were entitled to ask Mr. Abdulkadir
some questions, although they were not entitled to receive answers.
[105] And even if the officers did not have grounds for a reasonable suspicion that Mr.
Abdulkadir was involved in the offences against the Complainant, their efforts did not limit Mr.
Abdulkadir’s liberty. There was no violation of s. 9 of the Charter. They did not detain him. He
did not stop. He ran. See Julom at para 33; R v Ratt, 2020 SKCA 19, Ryan-Froslie JA at paras
23, 36-38; Nesbeth at paras 14 and 16.
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(ii) Profiling
[106] If the evidence had disclosed racial profiling of Mr. Abdulkadir, the sequence of events
initiated by the officers would have been founded on an abuse of powers that might have toppled
all stacked upon it. See (e.g.) R v Chase, 2022 ONCJ 253, Hilliard J; R v Sitladeen, 2021 ONCA
303, Feldman JA at para 43ff; R v Dudhi, 2019 ONCA 665, Paciocco JA at paras 54-66.
However, neither counsel raised racial profiling, for good reason. The suspect had been
described as young and Black and the offence had occurred within the patrol area of the officers
not long before. Mr. Abdulkadir was not stopped because he was Black, but because the
perpetrator was a Black young man wearing light-coloured shorts who committed an offence not
long before and not far away.
B. Flight and Chase
1. The Events
[107] When the individual began running, the officers pursued him. Cst. Turnell advised
Communications that they were in a foot pursuit.
[108] When asked in cross-examination what was his intention when he began the chase, Cst.
Turnell said “To arrest him.” When asked “for what?”, Cst. Turnell stated that he believed at the
time that this male was responsible for the alleged sexual assault that had occurred earlier in the
evening. He said that his grounds for arrest were “Description matching and the motivation to
escape.”
[109] Cst. Turnell agreed with the proposition that “Black male, long hair, dark T-shirt, camo
shorts – that probably encompasses a lot of people.” But he added “That. And at 3 a.m., not
many people would match that description, in my opinion, and also proximity to the original
offence.”
[110] What, if anything, did the individual’s conduct add to the reasonable inferences available
to Cst. Turnell and Cst. Kennedy?
2. Assessment
(a) Reasonable Grounds
[111] Since the end-point of this set of interactions with the police was Mr. Abdulkadir’s arrest,
whether the police had reasonable grounds to arrest Mr. Abdulkadir is a critical issue.
[112] Under s. 495(1)(a) of the Criminal Code,
(1) A peace officer may arrest without warrant ...
(a) a person who has committed an indictable offence or who, on reasonable
grounds, he believes has committed ... an indictable offence.
Sexual assault causing bodily harm is an indictable offence. Sexual assault is an indictable
offence for the purposes of s. 495(1), before a Crown election to proceed summarily:
Interpretation Act, s. 34.
[113] For an arrest to be valid the officer must have both a subjective belief in reasonable
grounds to arrest and those grounds must be objectively established. That is, “a reasonable
person, standing in the shoes of the police officer, would have believed that reasonable and

Page: 19
probable grounds existed to make the arrest:” R v Storrey, [1990] 1 SCR 241, Cory J at 250;
Nesbeth at para 19.
[114] The reasonable grounds standard is not a standard of reasonable suspicion or possibility,
but a standard of “reasonable probability.” Neither though is it a standard of “prima facie case”
or “proof beyond a reasonable doubt:” Storrey at 250; Hunter v Southam Inc, [1984] 2 S.C.R.
145, Dickson J, as he then was, at 167-8; R v Debot, [1989] 2 SCR 1140, Wilson J at 1166; R v
Ha, 2018 ABCA 233 at para 35.
[115] The reasonable grounds standard must be distinguished from the balance of probabilities
standard. Both reasonable grounds and proof on a balance of probabilities share a requirement
that the requisite inferences from the evidence be probable. Proof on the balance of probabilities
entails that an inference be more likely than competing inferences. The reasonable grounds
standard, though, does not involve a comparison of the probabilities of competing inferences. In
applying the reasonable grounds standard, the question is whether this inference, the inference
drawn by the police, is reasonably likely, not whether that inference is more likely than some
other inference. The reasonable grounds standard does not require that the inference relied on be
the most likely or the more likely inferences arising from the evidence: Ha at paras 31, 35; R v
Law, 2020 ABCA 267 at para 27; Hunter v Southam at 167-8; R v Sanchez, 1994 CanLII 5271,
1994 CarswellOnt 97, 93 CCC (3d) 357 (ON SC), Hill J at para 30 (CarswellOnt); R v Clow,
2012 ABQB 656, Martin J, as she then was, at para 90; R v Williams, 2018 ONSC 3654, Hill J at
para 108.
[116] Reasonable grounds must be based on “credible” or “reliable” evidence: the standard is
one of credibly-based probability: Clow at para 10; R v Morelli, 2010 SCC 8, Fish J at para 40; R
v Araujo, 2000 SCC 65, LeBel J at para 51. But “only information that a police officer has good
reason to believe is unreliable can be disregarded, and equivocal or exculpatory information
cannot be ignored:” Ha at para 36.
[117] Reasonable grounds do not necessarily rule out innocent inferences, defences, or lawful
excuses. “[T]he presence of other possible, plausible, innocent explanations for police-observed
behaviour does not legally or automatically negate credibly-based probability, that is, reasonable
and probable grounds:” Ha at paras 31, 33, 34; Clow at para 90.
[118] Reasonable grounds must be assessed from the perspective of the reasonable person
“standing in the shoes of a police officer:” Sanchez at para 32 (CarswellOnt); Williams at para
109. Police training and experience may permit an appreciation of the significance of facts that
persons without that training and experience would miss: see Ha at paras 28 and 18.
[119] Reasonable grounds must be assessed in the totality of the circumstances: Clow at para
19; Williams at para 108.
[120] The totality of circumstances includes the pressure to decide quickly despite incomplete
information. In R v Balla, 2016 ABCA 212 at para 34 the Court of Appeal quoted Justice
McClung’s decision in R v Kephart and Oliver, 1988 ABCA 325 at para 10:
10
Police must make choices, wrenching choices, with little time to consult or
reflect before they are taken. They are heavily criticized when they are wrong.
They are frequently criticized even when they are legally correct but hindsight
and fresh facts suggest alternatives to [their conduct] …. The law does not ignore
the occasion and the demands under which the choice was forced.
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[121] The totality of circumstances does not require informed consideration of all information
available at the time of arrest but of all incriminating and exonerating information which the
circumstances reasonably permit: Shinkewski at para 16.
[122] In Golub Doherty JA wrote as follows at para 18 (CarswellOnt):
18
.... Both a justice and an arresting officer must assess the reasonableness of
the information available to them before acting. It does not follow, however, that
information which would not meet the reasonableness standard on an application
for a search warrant will also fail to meet that standard in the context of an arrest.
In determining whether the reasonableness standard is met, the nature of the
power exercised and the context within which it is exercised must be considered.
The dynamics at play in an arrest situation are very different than those which
operate on an application for a search warrant. Often, the officer’s decision to
arrest must be made quickly in volatile and rapidly changing situations. Judicial
reflection is not a luxury the officer can afford. The officer must make his or her
decision based on available information which is often less than exact or
complete. The law does not expect the same kind of inquiry of a police officer
deciding whether to make an arrest that it demands of a justice faced with an
application for a search warrant. [emphasis added]
(b) Flight
[123] I find that the individual’s conduct would have been reasonably perceived to have been
flight from the perspective of Cst. Turnell and Cst. Kennedy and did amount to flight. Further,
the individual fled from Cst. Turnell and Cst. Kennedy and from no one else. Cst. Turnell and
Cst. Kennedy approached in a marked police vehicle and were wearing police uniforms. There
could have been no mistake about their status as police officers. Cst. Turnell and Cst. Kennedy
did not get out of their police vehicle with weapons drawn. The individual was not running
because of fear of harm. The only drawing of a weapon by Cst. Turnell occurred part-way into
the chase when he deployed his conducted energy weapon. I’ll return to that feature of events
below. Cst. Kennedy drew his sidearm at the end of the chase, just before the arrest. I’ll return to
this below as well. In all the circumstances, the only reasonable inference available in the
circumstances was that the individual was fleeing contact with the police. Cst. Turnell stated that
the suspect exhibited a motivation to escape. I agree. The officers’ inference that the individual
was fleeing them to avoid contact with a police investigation was reasonable.
(c) Flight and Other Circumstances
[124] From the perspective of Cst. Turnell and Cst. Kennedy, what occurred was that an
individual who shared some features of the reported assailant, who was seen not far from where
the offence occurred, not long after the offence occurred, early in the morning when other
individuals were not on the street, fled from contact with them as police officers. It may be that
other offences had occurred in downtown Edmonton between the time of the offence and the
time that the officers saw the individual on Jasper Avenue. They had not been notified of those
other offences, though.
[125] The significance of the flight had to be judged by the officers quickly, in a few seconds at
most. The individual ran away fast, toward an area where locating him again would have been
difficult.
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[126] True, the individual could have been fleeing for reasons other than this particular offence
or for reasons not related to any offence. The individual might have been involved in another
offence, for example. The officers were not obliged in the moment to consider alternative
reasons for flight.
[127] I observe that flight, on its own, without consideration of any other factors, may support a
reasonable suspicion: Chehil at para 31.
[128] In my opinion, the flight, considered with the circumstances I’ve reviewed, supported a
reasonable probability that the individual had been involved in the offences against the
Complainant. He was seen to have some of the perpetrator’s features and he ran. The officers
were not able to review the individual’s facial features to permit a more detailed comparison to
the description of the perpetrator – because he ran.
C. Continuation of the Chase Down the Wooden Staircase
1. Events
[129] The suspect jumped over the handrail of a wooden staircase, then ran down the staircase
(a staircase connecting the MacDonald Drive and McDougall Hill Road areas) with the officers
at his heels. Cst. Turnell testified that as he was going over the railing for the staircase, the “male
appeared to stop.” Later he said that the male stopped. He felt that he was in a position of
disadvantage. He didn’t know the intentions of the male. Cst. Turnell was aware that a violent
offence had occurred earlier. He perceived that the suspect could have been violent toward him.
He was also tired from running. He felt that using his conducted energy weapon (or Taser) was
his best option at the time.
[130] He did not observe the male to be carrying any weapon. The suspect did not make any
gestures suggesting he had a weapon.
[131] In cross-examination, he confirmed that the suspect did not threaten him.
[132] Cst. Turnell testified that he gave a warning. He said “Stop or you will be Tasered.”
[133] Cst. Kennedy testified that the suspect had turned to face his partner during the chase.
Later he said that the suspect made an abrupt turn towards his partner. He could see the suspect’s
body stop. He could see the suspect’s body turn. Cst. Kennedy heard Cst. Turnell tell the suspect
to stop or he’d be Taser’d. Cst. Kennedy heard the discharge of the Taser.
[134] Cst. Turnell confirmed that he had attempted to use the Taser but it was “ineffective.” He
learned later that only one dart was located on the clothing of the male. The second dart did not
connect, so no electricity flowed.
[135] The male continued running down the staircase.
[136] Cst. Kennedy said that during the chase he saw the suspect “intermittently.” When asked
how he knew it was the same person he first saw, he said this was the only male at 3:00 in the
morning running down the hill away from us. Cst. Kennedy confirmed that there was next to no
foot traffic around this area.
[137] Cst. Turnell testified that there was a group of three or four males standing on the
staircase. They did not match the description of the suspect. Cst. Kennedy also reported seeing
this small group that had to get out of their way as they were chasing the suspect.
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[138] The suspect kept running down the walkway to its exit at the bottom of Crown Plaza.
[139] Cst. Turnell and Cst. Kennedy lost sight of the suspect.
[140] Cst. Kennedy kept running. Southbound, the area became greenspace, a baseball diamond
and soccer pitch. He did not see the suspect in any open areas. Had the suspect been running
through the open areas, he would have been seen. Cst. Kennedy testified that he did not believe
that there was any way the suspect could have run across that field in time for the officers not to
see him get across that field.
[141] Cst. Turnell said that there was no one around at the bottom of the hill.
2. Assessment
[142] I acknowledge s. 25(1) of the Criminal Code, justifying the use of force in carrying out
authorized police duties:
25(1) Every one who is required or authorized by law to do anything in the
administration or enforcement of the law ...
(b) as a peace officer or public officer ...
is, if he acts on reasonable grounds, justified in doing what he is required or authorized to
do and in using as much force as is necessary for that purpose.
I also acknowledge s. 25(4), permitting the use of force likely to cause even death or grievous
bodily harm to a person to be arrested:
25(4) A peace officer, and every person lawfully assisting the peace officer, is justified in
using force that is intended or is likely to cause death or grievous bodily harm to a person
to be arrested, if
(a) the peace officer is proceeding lawfully to arrest, with or without warrant, the
person to be arrested;
(b) the offence for which the person is to be arrested is one for which that person
may be arrested without warrant;
(c) the person to be arrested takes flight to avoid arrest;
(d) the peace officer or other person using the force believes on reasonable
grounds that the force is necessary for the purpose of protecting the peace officer,
the person lawfully assisting the peace officer or any other person from imminent
or future death or grievous bodily harm; and
(e) the flight cannot be prevented by reasonable means in a less violent manner.
[143] In my opinion, use of the Taser on a suspect on the wooden steps was force likely to
cause grievous bodily harm. If an individual is Tasered on a level surface the individual will
suffer the effects of the electrical current and likely the effects of impact with the ground. But if
an individual is Tasered on steps the individual would suffer not only the effects of the electrical
current but those effects could be predicted to cause the individual to fall down the steps or to
strike a step or steps. There is a significant probability of injury from a fall down a flight of
wooden steps. Even if the individual were not to fall down many steps, contact with the sharp
edge of a single step can cause serious injury. That injury could cause broken bones or worse, if
the spine or skull of the individual were damaged.
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[144] The EPS policy for the use of conducted energy weapons was not in evidence. I note
paras 25 and 26 of R v Badger, 2022 ABPC 109, Shoyele PCJ:
[25] The EPS’s “Personal Care, Control, and Use of Conducted Energy
Weapon Procedure – Procedure Number: OP15-2PR” [EPS Procedure] provides
that the purpose of that document is to ensure that sworn members use Conducted
Energy Weapon [CEW, aka “Taser”] professionally and lawfully in compliance
with the guidelines published by Alberta Justice and Solicitor General.
[26] The EPS Procedure in its s B(2)(a)(ii) deals with what it describes as the
authorized use of the CEW. That section specifically provides that the CEW
should not be used on subjects who are actively fleeing from an officer. The
section specifically ties the escalation of the subject’s behaviour to situations
when it is permissible for the officer to draw, display and turn on the CEW.
I do not know whether the policy Judge Shoyele referred to was in force at the time of the events
in consideration in this case. I shall draw no conclusions from the quoted material. Cst. Kennedy
did testify that EPS policy is not to Tase people simply because they’re running away.
[145] In my opinion, Cst. Turnell did not have reasonable grounds for believing that his use of
force was necessary to protect himself or anyone else from death or grievous bodily harm. Given
both officers’ testimony, I find that the suspect did stop and turn toward Cst. Turnell. I also find
that Cst. Turnell warned the suspect that he would be Tasered if he did not stop. However, I also
find that the suspect faced Cst. Turnell only briefly. Cst. Turnell did not refer to any aggressive
moments directed toward him or to any sort of standoff, however brief. I infer that the suspect
turned toward Cst. Turnell to assess the status of the pursuit. The suspect then continued to run
away.
[146] Cst. Elena Golysheva examined the clothing later seized from Mr. Abdulkadir. She
located a Taser dart in the back of his T-shirt. The suspect was not hit in the front but in the back
and his movement was such that the second dart did not affix even to his clothing. The suspect
was fleeing not fighting.
[147] Cst. Turnell claimed that he was concerned because the suspect was accused of a violent
offence. He said that in his opinion, “every sexual assault is violent.” I accept that Cst. Turnell
believed that. However, while sexual assault is an offence involving violence since it involves
the non-consensual application of force to a victim, the nature of that violence has a large scope.
The offence does not denote a uniform degree of violence but is established on the commission
of statutory minimum violence: R v Sandercock, 1985 ABCA 218 at paras 5, 11. Cst. Turnell
would have known this and I infer that he did know this. He could not reasonably infer from the
reasonable grounds for belief that the suspect had committed the offences against the
Complainant that the suspect was likely to cause death or grievous bodily harm to a pursuing
officer. Again, the suspect was fleeing not fighting.
[148] No weapons were seen and there was no evidence that the suspect made any gestures
suggesting that he had a weapon or was seeking to deploy a weapon. The broadcast the officers
heard made no reference to a weapon.
[149] In my opinion, the flight could have been prevented by reasonable means in a less violent
manner. There were two pursuing officers with radios. The location of the chase was not remote.
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It was close to EPS Downtown Division. If the pursuing officers could not catch the suspect they
could keep him in sight until others could.
[150] I find that the use of the Taser on steps as a suspect was running down the steps was an
excessive use of force. It fell outside the protection of s. 25. I find that Cst. Turnell’s use of the
Taser in the circumstances was a violation of Mr. Abdulkadir’s right to life, liberty, and security
of the person protected by s. 7 of the Charter. Justice LeBel wrote as follows at para 32 of R v
Nasogaluak, 2010 SCC 6:
[32] .... police officers do not have an unlimited power to inflict harm on a
person in the course of their duties. While, at times, the police may have to resort
to force in order to complete an arrest or prevent an offender from escaping police
custody, the allowable degree of force to be used remains constrained by the
principles of proportionality, necessity and reasonableness. Courts must guard
against the illegitimate use of power by the police against members of our society,
given its grave consequences.
See Chase at para 70.
[151] But while the Taser should not have been deployed, its use in fact caused no injury to Mr.
Abdulkadir. The suspect kept going after the Taser was fired with no evident reaction. Cst.
Golysheva did detect what she believed to be blood on the barb of the Taser dart. There was no
mention of any injury or any complaint of injury to Mr. Abdulkadir’s back in any evidence of
subsequent interactions of Mr. Abdulkadir and the police.
[152] No evidence was gathered through this Charter violation.
[153] I will return below to the significance of this Charter violation for the s. 24(2) analysis.
D. 9918-101 Street and the Arrest
1. Police Testimony
(a) Cst. Kennedy
[154] Cst. Kennedy went back towards where he’d lost sight of the suspect to see if the suspect
had gone to ground.
[155] At 9918-101 Street, there’s a small parking lot open towards the direction that the suspect
had come. Some cars were parked in this parking lot.
[156] Cst. Kennedy saw a male hiding under a car in this parking lot. His head was towards
Cst. Kennedy. Cst. Kennedy confirmed in cross-examination that he could identify the person as
a Black male. Cst. Kennedy was about 20 feet away from the male under the car. Cst. Kennedy
was not using a flashlight.
[157] Cst. Kennedy said he “assumed” that the person under the car was the same person who
had been pursued. He could not tell if the individual had a goatee. Until the individual came out
from under the car, he could not tell whether he was wearing shorts or pants. He could not tell
how tall the individual was. In re-examination, he changed his term describing his conclusion to
“surmised.” He drew his conclusion “due to the locale, due to the time of day, due to the point of
visual continuity of that person when we were chasing him ... to a wide open field where no
human could essentially make it that distance across more than two football fields ... without
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[being] observed by multiple police officers searching the area.” He was, in Cst. Kennedy’s
opinion, the person who had run from the officers.
[158] Cst. Kennedy drew his service pistol, told the male to stay where he was, and radioed his
location. Cst. Kennedy explained that he drew his pistol because the suspect was suspected of
having committed a violent crime, he was alone with the suspect, it was dark, he knew that his
partner had deployed a Taser, and the suspect had demonstrated a high motivation to escape
custody. He drew the pistol for his own safety.
[159] Other officers attended and arrested the male under the car. Cst. Kennedy maintained his
position, about 20 feet away from the car.
[160] Cst. Kennedy confirmed that the individual he saw arrested was a Black male wearing a
dark shirt with light shorts. He could not tell if these were camo patterned.
[161] Cst. Kennedy did not hear anyone direct that the individual under the car be arrested. He
does not know who arrested the individual.
[162] Cst. Kennedy confirmed that the suspect was the only male running down that hill at 3 in
the morning. There was next to no foot-traffic in any material locations.
[163] When asked if cross-examination for his grounds for arrest, Cst. Kennedy said that his
grounds for arrest were “a male matching the description of an offence that took place prior to us
getting into a foot chase with him; descriptors matching; a male who had, in the presence of
police, decided to run away from police when asked to be spoken with. Essentially, no visual
continuity broken of the male until that point in time [when] the suspect was found hiding
underneath a car, and essentially, that would be it.”
(b) Cst. Turnell
[164] Cst. Turnell heard over the radio that Cst. Kennedy had located the suspect hiding under
a vehicle.
[165] Cst. Turnell came up to 9918-101 Street. He could see the individual under the vehicle.
The individual crawled out. He was wearing the same clothing that Cst. Turnell had observed.
The individual was handcuffed by some other officer. Cst. Turnell did not know who. Cst.
Turnell had no involvement with the arrest of the individual.
[166] Cst. Turnell did not learn the suspect’s identity until he later returned to the downtown
police station. He does not recall who told him the suspect’s name.
[167] Cst. Turnell said that the only foot traffic in the area where Mr. Abdulkadir was arrested
was police officers and the male who was arrested.
(c) Cst. Azais
[168] Cst. Frederic Azais had been working at the Downtown Division. At 2:44 a.m., he heard
over the radio that a foot pursuit was in progress nearby. He said that when foot pursuits happen,
everyone leaves the station to go help. He and his partner (Cst. Ryan McAllister) left the police
station, got into a police vehicle, and drove to 101 Street and 99 Avenue, near to where the
pursuing officers had lost sight of the suspect.
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[169] Cst. Azais did not recall having been given a description of what the suspect was wearing
or what he looked like. Cst. Azais did not recall hearing over the radio that Cst. Grant was
looking for a Black male wearing a white or tan T-shirt.
[170] Cst. Azais observed that Cst. Kennedy had found the suspect. The suspect was hiding
under a car. Cst. Kennedy had his pistol out. Cst. Azais saw the suspect under the car. Cst. Azais
did not recall the suspect’s position under the car (e.g. toward the middle). He did not recall
whether a flashlight was being used by Cst. Kennedy.
[171] Other officers gave the suspect the command to come out from under the car.
[172] The suspect was not pulled out from under the car but wiggled out.
[173] Cst. Azais did not recall Cst. Kennedy having told him to arrest the suspect. Cst. Azais
did not remember Cst. Kennedy telling him anything.
[174] When asked in cross-examination what his grounds were for arresting Mr. Abdulkadir,
Cst. Azais said that Cst. Kennedy and Cst. Turnell had been pursuing the suspect, they followed
him to the area where he was (eventually) arrested, Cst. Kennedy found him under a car, and “I
joined up.” Cst. Azais said that “I knew that was the person he was looking for.” When asked
how he knew that, Cst. Azais said that he did “not recall how it was conveyed to me.” But he
“trusted [Cst. Kennedy’s] judgment.” He had “good faith” in Cst. Kennedy. He said that when a
cop runs after a person and then finds him, “I’m going by the good faith that this cop knows that
this is the same person he was running after.”
[175] When asked in cross-examination whether Mr. Abdulkadir was arrested because he ran
from the police, Cst. Azais said No, Cst. Kennedy “pointed him out.” Cst. Azais said that Cst.
Kennedy “would have let him know,” but he did not recall what Cst. Kennedy said or how he
conveyed this information. As to whether Cst. Kennedy literally pointed at the suspect or told
Cst. Azais to arrest him, Cst. Azais had made no record in his report. Cst. Azais said he did not
remember how Cst. Kennedy conveyed that this was the person. But he trusted his judgment that
this was the person he was looking for.
[176] Cst. Azais confirmed in cross-examination that he personally did not have grounds to
arrest Mr. Abdulkadir. He relied on Cst. Kennedy’s grounds, although Cst. Kennedy did not tell
Cst. Azais what his grounds were.
[177] Cst. Azais handcuffed the suspect. He searched the suspect. He put the suspect into the
police vehicle. He asked the suspect for his name but he would not provide it. He informed the
suspect that he was being arrested for sexual assault, robbery, and obstruction. He read the
suspect his rights. The suspect then provided his name. He was Mr. Abdulkadir.
[178] Mr. Abdulkadir was transported by Cst. Ryan Lobay in the “police wagon” to the
downtown police station.
[179] Cst. Azais testified that Mr. Abdulkadir appeared to be intoxicated. He had dilated pupils
and saliva came down the side of his mouth. In cross-examination, Cst. Azais acknowledged that
the saliva on Mr. Abdulkadir’s lips could have come from running. His “glossy eyes and dilated
pupils” could have come from exertion. Cst. Azais did not smell alcohol on Mr. Abdulkadir. Had
he done so, he would have noted it. Cst. Azais did not recall Mr. Abdulkadir making any erratic
arm or body movements.
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[180] Cst. Azais did not have a conversation with any officer after Mr. Abdulkadir was arrested
respecting the description of the suspect.
[181] He did not note down whether the suspect had a goatee.
[182] Cst. Azais confirmed that it was late at night and there wasn’t too much foot traffic.
(d) Cst. Lobay
[183] Cst. Ryan Lobay had been in a “police wagon” on downtown patrol. At about 2:44 a.m.
he heard a call over the radio for assistance. Constables Kennedy and Turnell were in a foot
pursuit of a suspect in a sexual assault investigation.
[184] Cst. Lobay went to a “set up point” at Bellamy Hill and 99 Avenue. He then went to
assist. He was not “hands-on” with Mr. Abdulkadir. He observed the arrest but did not personally
arrest him, handcuff him, or Charter and caution him.
[185] After the suspect was arrested, he helped Cst. Azais put the suspect into the back of the
“wagon.” Cst. Azais Chartered the suspect.
[186] Cst. Lobay said that he transported the suspect back to the downtown station.
2. Assessment
[187] Three features of the arrest are significant.
(a) Identity of the Person under the Car
[188] Cst. Kennedy and Cst. Turnell had lost sight of the suspect. Were there reasonable
grounds for believing that the person under the car was the suspect pursued? If reasonable
grounds were lacking, the arrest was unlawful and Mr. Abdulkadir’s s. 9 right not to be
arbitrarily detained would be violated.
[189] Cst. Kennedy was at least 20 feet from the car. He did not use his flashlight. He could not
see much of whoever it was under the car, not his shirt, his hair, or his shorts.
[190] Nonetheless, the light was good enough for Cst. Kennedy to see a person under the car.
His testimony was that he could see that the person was Black.
[191] It was late. There were very few people in the vicinity of the chase. There were surely
even fewer people under cars. If the person arrested had been sitting in the driver’s seat of a car
or even laying on its seats, or if the person had been in possession of equipment that might be
used to detach a catalytic converter, the circumstances would have been appreciably different.
[192] Given the time and location that the officers lost sight of the suspect, given the
unlikelihood that any other individual would be under a car in a parking lot, I have no doubt that
the suspect pursued was the person under the car. No other reasonable inference would be
available and certainly there were reasonable grounds for concluding that the person under the
car was the person who had been pursued.
(b) Additional Inferential Value?
[193] The suspect not only ran but hid himself.
[194] Placing one’s body under a car at around 3:00 a.m. in a downtown Edmonton parking lot
permits no reasonable inference other than that the position was adopted as a mode of
concealment. The suspect was hiding.
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[195] From one perspective, hiding adds nothing to running. Both are modes of evading contact
with police.
[196] From another perspective, which I accept, hiding is a connected but distinct act of
evasion. Hiding, added to running, provides additional weight to the inference that the person
who hid himself was highly motivated to evade contact with police. A reasonable inference is
that the reason for this motive was that the person had committed an offence sufficiently serious
to put himself in an uncomfortable position beneath a vehicle to avoid detection. Hiding further
supports the reasonable inference that the suspect was connected with the offences against the
Complainant. I recognize, though, that the additional inferential value of hiding is, while
supportive, relatively minor.
(c) Arresting Officer’s Reasonable Grounds
[197] Cst. Azais arrested Mr. Abdulkadir. Cst. Azais himself had no reasonable grounds to do
so. He was not told to arrest Mr. Abdulkadir by either of the two pursuing officers, Cst. Turnell
or Cst. Kennedy.
[198] In my opinion, Cst. Kennedy and Cst. Turnell had reasonable grounds to arrest the
suspect.
[199] Two questions arise: was it necessary for Cst. Azais personally to have had reasonable
grounds to arrest Mr. Abdulkadir? and was it necessary for Cst. Azais to have been expressly
authorized to arrest Mr. Abdulkadir?
[200] If Cst. Azais arrested Mr. Abdulkadir without a belief in and without having reasonable
grounds for arrest, again, Mr. Abdulkadir’s arrest would be arbitrary and a violation of his s. 9
rights.
(i) Reasonable Grounds held by a Team of Officers
[201] The reasonable grounds possessed by Cst. Kennedy and Cst. Turnell were reasonable
grounds possessed by the group of officers who participated in the arrest of Mr. Abdulkadir. In
my opinion, there were reasonable grounds for the arrest of Mr. Abdulkadir. See R v Ahmad,
2020 SCC 11 at para 82, where the Supreme Court confirmed that “police officers must be able
to rely on the investigative work of other officers and it is not necessary for the particular officer
making the call to personally have all the information that supports reasonable suspicion ….
Police work often relies on multiple officers conducting individual parts of an investigation.”
And see Ha, Slatter JA concurring at para 80: “when a reviewing court is examining whether
there were reasonable grounds for the arrest, it is the knowledge of the police team that is
relevant, not just the knowledge of the individual officer who may have actually detained the
suspect.” As the Court of Appeal said in R v Ali, 2020 ABCA 344 at para 13, “Police work is a
team undertaking.” See R v Beckles, 2022 ABQB 39, Labrenz J at paras 209-210. In Williams,
Justice Hill J wrote as follows at para 107:
[107] In some instances, the police officer who forms reasonable and probable
grounds for an arrest does not him or herself execute the actual arrest but
authorizes another peace officer to do so with the second/arresting officer not
independently forming their own grounds to arrest. In this “straight line
authorization” model, the focus is the legal sufficiency of the first officer’s
grounds: Regina v. Richards, 2015 ONCA 348, at paras. 4-12, 27, 33, 42 (leave to
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appeal refused [2015] S.C.C.A. No. 299); Stevenson, at paras. 31-40, 51; United
States v. Edwards, USCA 8th Cir., May 31, 2018 (No. 17-1455), at para. 9.
(ii) Communication of Authorization to Arrest
[202] Justice Hill, in the passage just quoted, referred to an officer with reasonable grounds
authorizing another officer to arrest a suspect. On the evidence, Cst. Azais received no such
express authorization.
[203] However, in my opinion, the circumstances communicated what was needed to be
communicated. The officers who attended the scene knew that the offences against the
Complainant had occurred, a suspect had been identified, and the suspect had been pursued by
officers. They knew where the pursuit was occurring. That is why they showed up where they
did. They arrived shortly after receiving information that a pursuit was in progress. They knew
that one of the pursuing officers had his gun out, pointed at an individual under a car. Given the
time, the individual under the car, and a pursuing officer’s use of his firearm to ensure the
detention of the individual under the car, it was reasonable to infer that the individual under the
car was the individual who was pursued and that this was the individual who should be put under
arrest. There were no grounds for concluding that the person under the car was anyone other than
the person that had been pursued (e.g. some third party believed to have committed some other
offence).
[204] In my opinion, an express authorization, the utterance of some words of authorization,
was not necessary in the circumstances. Cst. Azais expressly arrested Mr. Abdulkadir. No issue
was raised respecting the words he used in making that arrest and in what he told Mr. Abdulkadir
upon arrest. At the time, as indicated, the team of officers on-site had the requisite reasonable
grounds for arresting the suspect, including Cst. Azais.
E. Post-Arrest Interactions between Mr. Abdulkadir and the Arresting Officers
1. Cst. Lobay
[205] At the downtown station, Cst. Lobay did computer checks on the suspect and confirmed
his name. Mr. Abdulkadir had provided his name. Cst. Lobay confirmed his identity through a
photo in a police database. He learned that Mr. Abdulkadir was breaching conditions and had
outstanding warrants. He advised Cst. Azais of this. Cst. Azais testified that he advised Mr.
Abdulkadir of the new charges.
[206] Cst. Lobay talked by telephone to Cst. Grant’s partner, Cst. Bouwmeester, who advised
Cst. Lobay that Cst. Grant wanted Mr. Abdulkadir’s clothing seized because Mr. Abdulkadir was
a suspect in a sexual assault investigation. Cst. Lobay told this to Cst. Azais.
[207] Cst. Lobay observed Cst. Azais perform a search incident to arrest of Mr. Abdulkadir
before Mr. Abdulkadir was put in a cell. He did not recall whether there had been a pat-down
search of Mr. Abdulkadir before he was put in the police vehicle, although this is common
practice.
[208] Cst. Lobay could not say whether Mr. Abdulkadir had a goatee. He did not recall the
length or style of Mr. Abdulkadir’s facial hair or whether he had any facial hair at all.
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2. Clothing Seizure
[209] Cst. Azais testified that he seized Mr. Abdulkadir’s clothes because the clothes would be
evidence in a sexual assault investigation. He knew that because he knew that Cst. Kennedy had
been chasing a person suspected of committing a sexual assault and that was the person arrested.
Cst. Azais testified that Cst. Lobay told him to seize the clothes and the clothes were material to
a sexual assault.
[210] Cst. Azais testified in cross-examination that he “would have” received authorization for
the “strip seizure” from the Watch Commander, Acting Staff Sgt. Willms. He did not write down
whether he received this authority in his notes. The grounds for the seizure were that Mr.
Abdulkadir was reasonably believed to have been involved in a sexual assault offence. His
clothing potentially had DNA traces.
[211] Cst. Lobay said that he did not seek any authorization for the search from any superior
officer. Cst. Lobay was not aware of any form that must be completed for a seizure of clothing
(vs., e.g., a strip search). He did not know if anyone else had sought approval for the seizure.
[212] Cst. Azais took Mr. Abdulkadir to cell 10. The camera in this cell may be turned off for
privacy and it was turned off.
[213] Cst. Lobay made sure that the camera in the cell was blacked out. He closed the cell door
and window in the door. He said the police try to provide as much privacy as possible. He
assisted Cst. Azais in seizing Mr. Abdulkadir’s clothing.
[214] Cst. Azais asked Mr. Abdulkadir to provide his clothes. He refused. Cst. Lobay said that
it was explained to Mr. Abdulkadir that if he refused to provide his clothes the officers would
take the clothes off him.
[215] Two constables assisted Cst. Azais, Cst. McAllister and Cst. Lobay. Cst. Azais took off
Mr. Abdulkadir’s shoes, socks, pants, and T-shirt. The other two constables held Mr.
Abdulkadir’s arms. Cst. Azais said that Mr. Abdulkadir did not put up a fight when he was being
held. Cst. Lobay said that Mr. Abdulkadir did not resist, he just didn’t assist. Cst. Azais placed
the items in individual paper bags. The seized items included a black T-shirt and beige shorts. He
gave Mr. Abdulkadir a one-piece garment, a Tyvek suit. Cst. Azais only seized the clothes. He
did not perform a search of Mr. Abdulkadir’s person.
[216] Cst. Azais put Mr. Abdulkadir’s clothes into a locker. He gave the key for the locker to
Acting Staff Sergeant Willms.
[217] Cst. Azais noted that the seizure had occurred but did not otherwise make notes about it.
3. Royal Alexandra Hospital
[218] When Cst. Azais was booking Mr. Abdulkadir, Mr. Abdulkadir had mentioned that he
had a cut on his head. Mr. Abdulkadir told Cst. Azais that he’d been hit on the head with a bottle
at a bar. Cst. Azais said that Mr. Abdulkadir did not say when he was hit. Cst. Azais did not
know if he had been hit on the head that night. He did not know whether the cut was a result of
Mr. Abdulkadir having been hit by a bottle. Cst. Azais saw the cut but did not recall whether the
cut was bleeding. Cst. Azais called EMS.
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[219] Cst. Lobay confirmed that Mr. Abdulkadir had a cut on his head. He saw the cut but
didn’t recall any details. He said the cut was open, so it seemed to him that it was “somewhat
fresh.”
[220] EMS examined Mr. Abdulkadir and stated that he needed stitches for the cut. Cst. Azais
went with Mr. Abdulkadir in an ambulance to the Royal Alexandra hospital. Cst. Lobay escorted
the ambulance in a police vehicle. He met Cst. Azais and Mr. Abdulkadir at the hospital.
[221] At the hospital, Cst. Azais and Cst. Lobay were relieved by another officer, Cst.
Bouwmeester.
[222] Cst. Azais confirmed that neither he nor Mr. Abdulkadir while he was in Cst. Azais’
custody encountered the Complainant.
[223] Cst. Grant had been with the Complainant in “another part of the hospital.” After the
Complainant’s SART examination was completed, Cst. Grant went to the area of the hospital
where his partner Cst. Bouwmeester was with Mr. Abdulkadir. The Complainant had remained
with the SART nurse, Donna King.
[224] Cst. Grant and the Complainant did not come into contact with Mr. Abdulkadir while Cst.
Grant was with her at the hospital.
[225] Once Mr. Abdulkadir’s treatment at the hospital was completed, Cst. Grant and Cst.
Bouwmeester transported Mr. Abdulkadir back to the Downtown Division.
4. Alibi
[226] Cst. Azais did not recall telling anyone about Mr. Abdulkadir’s comment about the
source of his head injury. He did not investigate Mr. Abdulkadir’s claims about his head injury.
Cst. Azais did not know if there was any follow-up respecting Mr. Abdulkadir’s claim about
being “bottled.”
[227] He said that Mr. Abdulkadir did not say when he got hit with a bottle, only that the injury
was bar related. He denied that Mr. Abdulkadir said that he got hit with a bottle at a bar that
night.
[228] In answer to the question as to whether Mr. Abdulkadir told him the name of the bar, Cst.
Azais said he didn’t write it down.
5. Assessment
[229] No admissibility issues arise at this juncture.
[230] No statement was taken from Mr. Abdulkadir.
[231] The “strip seizure” or removal of Mr. Abdulkadir’s clothing was not alleged to have
violated Mr. Abdulkadir’s Charter rights. In my opinion, the strip seizure was a legitimate search
incident to arrest. It was not a strip search. The seizure involved no significant intrusion on Mr.
Abdulkadir’s bodily integrity. There was no visual inspection of Mr. Abdulkadir’s body,
specifically of his private areas. The search was for evidence relating to an offence for which Mr.
Abdulkadir was arrested. There being reasonable grounds for arrest for a sexual offence, there
were reasonable grounds for the belief that Mr. Abdulkadir’s clothing would bear evidence
relating to the sexual offence. The search was conducted reasonably and respected Mr.
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Abdulkadir’s privacy: see, e.g., R v Fearon, 2014 SCC 77, Cromwell J at paras 18, 21-23; R v
Saeed, 2016 SCC 24, Moldaver J at paras 36-37, 59; R v Tim, 2022 SCC 12, Jamal J at para 49.
[232] The failure to follow-up on the alibi will be revisited below.
[233] I turn now to post-offence events involving the Complainant.
III. The Complainant Post-Offence
A. Detective Lisa Paniak
[234] Detective Lisa Paniak was the on-call Detective in the sexual assault section in the early
morning of August 4, 2016. She became the primary investigator for the offences alleged by the
Complainant. She played a pivotal role in post-offence events.
[235] She received a call from Cst. Grant at about 3:11 a.m. He reported a sexual assault. He
was with the victim. He was going to take her for an exam with a SART nurse. Det. Paniak
approved the examination by the SART nurse.
[236] She was then advised by Cst. Lobay that officers had a suspect in custody. His clothing
had been seized. Cst. Lobay advised that he had fit the description of the suspect.
[237] She was called by Donna King, the SART nurse. Det. Paniak told Ms. King that she had
grounds to do the SART examination and directed her to collect forensic evidence from the
Complainant.
[238] Det. Paniak contacted the Crime Scene Investigation unit and arranged to get members to
the crime scene to collect forensic evidence. She had heard that there were some things that
might have been left behind or handled.
[239] She talked to the Constable who had custody of the suspect at the hospital. The officer
and the suspect were going to return to the Downtown Division. She instructed the officer to take
the suspect to the third floor holding cells to be dealt with by the sexual assault section.
[240] She and then-Cst. (acting Det.) Koshowski went to the Royal Alex to meet with the
Complainant and Ms. King.
[241] Det. Koshowski and Det. Paniak drove the Complainant to the Downtown Division. Det.
Paniak interviewed the Complainant there. After the interview, she had Cst. Cherie Jerevic
administer the photo-line up with the Complainant.
[242] Det. Paniak had other officers conduct door-to-door inquiries in the crime scene area.
[243] Later in the day, she interviewed Mr. Abdulkadir but he didn’t say anything except to ask
for a cigarette.
[244] On August 11, Det. Paniak submitted a forensic analysis request to the RCMP Forensic
Assessment Centre to have some exhibits from the SART kit examined for evidence. When the
Centre replied that it would accept those exhibits, Det. Paniak directed Cst. Golysheva to submit
the exhibits. In later testimony, Jason Solinski with the RCMP National Forensic Laboratory
Services Centre in Edmonton (the RCMP Lab) described this process (March23.92.22-31):
Before exhibits are submitted to the lab from an outside agency ... it has to go
through an approval process. So they have to contact the [Forensic Assessment
Centre] and there’s ... what they call a “negotiation.” The investigator submits a
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request for analysis [giving] some basic details of what they think may have
happened ... and they list the exhibits they have. And then FAC and the
investigator will ... decide ... on which exhibits will probably be most probative
and useful to submit to the laboratory. And then FAC will give them mailing
instructions and directions and tell them which lab to send it to.
[245] On October 25, Det. Paniak received a report from the RCMP Lab stating that several of
the exhibits disclosed male DNA.
[246] Det. Paniak was recalled later in the trial. She confirmed that she did not attend the crime
scene when Mr. Abdulkadir was in the back of the police cruiser. She did not attend the crime
scene until August 8. She did not speak with Mr. Abdulkadir at the crime scene or Charter or
caution him.
B. Royal Alexandra Hospital
[247] Cst. Grant took the Complainant to the Royal Alexandra Hospital.
[248] He met with Donna King, who conducted the SART assessment.
1. SART Nurse – Donna King
[249] Donna King is a registered nurse who’s a member of the Sexual Assault Response Team.
She was not tendered as an expert witness. She is one of ten Registered Nurses paged to eleven
emergency departments in Edmonton and area.
[250] Ms. King met with the Complainant at the Royal Alex Emergency Department in a
private room. The Complainant consented to an examination by Ms. King. Ms. King had called
Det. Paniak, who had authorized the collection of forensic evidence.
[251] Ms. King completed a “Traumagram” respecting the Complainant, indicating the
Complainant’s injuries and trace evidence. The Complainant presented with a purple bruise on
her upper right arm. There was bruising on her forearm and the front of her right thigh. She had
bruising on her right elbow and right hand. She had mid-back tenderness. She had a red abrasion
on the front of her right knee. She had abrasions on the inside of her right ankle. She voiced
“tenderness” of her feet. She had dirt on her left and right buttocks. She had dried mud and dirt
on the bottoms of both feet. No samples were taken of this trace evidence.
[252] Further examination disclosed that the Complainant had abrasions on her right and left
labia minora. She had four anal lacerations and voiced tenderness.
[253] Ms. King testified that the ageing of bruises is “discouraged” because there are “so many
variables.” Colours of bruises do change as they heal. In cross-examination, Ms. King confirmed
that the age of a bruise cannot be determined only by observation. She also confirmed that she
could not determine whether injuries were caused by consensual or non-consensual activity.
[254] Ms. King collected swabs from the Complainant, including an external genital swab of
the labia, an internal vaginal wall and cervix swab, an external and internal annual swab, an inner
groin swab, left and right. A swab is put into a tube or vial with a stopper at the top. The vials are
pre-labelled. The swabs in their vials were put into the SART kit.
[255] Ms. King testified that she found dirt on the Complainant’s leggings. In crossexamination, Ms. King confirmed that the dirt on the leggings was not sampled.
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[256] Ms. King said that she put the Complainant’s panties and leggings individually into paper
bags, which in turn were put into the box with the other exhibits (the SART kit).
[257] Ms. King maintained custody of the kit until Det. Koshowski took custody of the
exhibits.
2. Detective Marci Koshowski
[258] Det. Koshowski played two main roles in the investigation. She took custody of the
SART kit from Ms. King and she created and monitored the photo line-up. I’ll address her photo
line-up role below.
[259] Det. Koshowski met with Ms. King at the Royal Alex at about 7 a.m.
[260] Ms. King provided information she had gathered from the Complainant to Det.
Koshowski. Det. Koshowski testified that she asked Ms. King to collect one more item from the
Complainant, her leggings (Feb25.4.7-8). In cross-examination, Det. Koshowski confirmed that
in the conversation at her first meeting with Ms. King, she asked her for the leggings to be
collected (Feb25.32.27-29). To her knowledge, the leggings had not been collected before her
arrival. She conceded that she could not say where the leggings had been between 6:40 a.m.
(when the SART exam was completed) and when she received the leggings in the bag from Ms.
King some time between 7:10 and 7:21. She did not know whether anyone was with the
Complainant when she was speaking with Ms. King.
[261] Ms. King met with the Complainant again.
[262] Ms. King then met with Det. Koshowski again.
[263] Ms. King had the SART kit. Ms. King handed over the exhibits in the kit one by one to
Det. Koshowski who returned them to the kit. Det. Koshowski confirmed each exhibit by initials
on the Forensic Evidence Record and signed this form as receiving custody of the kit from Ms.
King. Ms. King and Det. Koshowski dealt with only one SART kit. No other SART kit was in
the area where they met. Both wore gloves. All the exhibits (including the swabs in their vials)
were left sealed, or in the case of the panties and leggings, left unopened in their paper bags.
None of the exhibits were opened.
[264] Det. Koshowski recalled that the Complainant’s clothing (panties, leggings) were in two
paper bags. She did not initially recall whether these were inside the SART kit box. In crossexamination, she agreed that, having thought about it, everything was in the box. The other
exhibits and the clothing could easily have fit within the box.
[265] Det. Koshowski drove the Complainant to the Downtown Division. She was driving. Det.
Paniak, the primary investigator, would have been riding passenger.
[266] Det. Koshowski took the kit back to the Downtown Division. She gave the kit to Cst. Ian
Hoch with the Crime Scene Investigation unit.
[267] Cst. Hoch confirmed taking custody of the SART kit from Det. Koshowski at 9:31 a.m. It
remained in his possession until he took it to the Integrated Operations Facility, where he turned
over custody of the kit to Cst. Golysheva. He drove directly to this facility from the Downtown
Division.
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3. Assessment
[268] The evidence of Ms. King and Det. Koshowski conflicted respecting the leggings. In my
view, the testimony of Det. Koshowski is preferrable as being more precise. Ms. King,
justifiably, relied on invariable practice rather than particular memories. There was, then, a gap
in the continuity of the leggings as an exhibit. When Ms. King first met with Det. Koshowski,
Ms. King did not have the leggings with her. Ms. King retrieved the leggings. I add that I find
that Ms. King otherwise had the SART kit with her at all times.
[269] In my opinion, there was sufficient evidence to show that the leggings seized by Det.
Koshowski were the Complainant’s leggings. The Crown established the authenticity of the
leggings for the purposes of admissibility. The ultimate question of authenticity (whether the
leggings were what they were purported to be) is to be decided as an issue for the trier of fact at
the end of the trial on all of the evidence: R v Evans, [1993] 3 SCR 653, Sopinka J at 665.
[270] Whether the evidential gap supports a doubt about whether the leggings were
contaminated will likewise be considered below.
B. Photo Line-Up
1. Detective Koshowski and the Photo Line-Up
[271] Det. Paniak asked Det. Koshowski to prepare a photo-line up including Mr. Abdulkadir’s
photograph. Det. Paniak did not tell Det. Koshowski the parameters for the photo line-up. Det.
Paniak had no memory of having spoken to Det. Koshowski respecting descriptors. Det. Paniak
confirmed that she did not approve the photos used by Det. Koshowski in the photo array. Det.
Koshowski made the photo line-up by herself.
[272] Det. Koshowski explained that she did not have formal training respecting photo line-ups,
but she had instruction and had taken courses respecting this. She had also learned how to create
line-ups from more senior members.
[273] Det. Koshowski created a 10-man sequential line-up, including Mr. Abdulkadir’s photo
and the photos of nine others.
[274] Det. Koshowski put Mr. Abdulkadir’s name and date of birth into the “eMugs” program.
His photo came up. She entered the following parameters: his date of birth plus or minus 3 years,
Black male, thin moustache, dark hair, brown eyes. Three hundred and eighteen photographs
came up. The program generates the matches based on the search parameters. She then searched
through 191 retrieved photographs to find 9 photos similar to the photograph of Mr. Abdulkadir.
By “similar” she meant at a similar distance from the camera, with similar photo backgrounds.
She looked for comparable skin tones in the photographs.
[275] In cross-examination, Det. Koshowski confirmed that “potentially thousands of people”
in Edmonton could match the parameters she used since not all those who match the description
have mugshots.
[276] When Det. Koshowski created the photo line-up, she tried to match mugshots to Mr.
Abdulkadir’s photograph rather than to the Complainant’s description of the assailant
(Feb25.36.20-24). She explained that she was working with the only photo she had of Mr.
Abdulkadir. She based her parameters on what she saw in that photo of him. He had a thin
moustache in that photograph. She was not advised of the description of the Complainant’s
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assailant. She was not advised that the assailant had a goatee or full beard. She did not recall
having spoken to the Complainant about the physical features of her assailant.
[277] Det. Koshowski was later re-called. She confirmed that the nine photos added to Mr.
Abdulkadir’s photo were chosen by appearance only. She did not know any of the individuals in
the line-up. She was not then and is not now aware of any connection between Mr. Abdulkadir
and any of the other individuals whose photos were in the line-up. She did not do any database
check to determine whether there was any connection between Mr. Abdulkadir and any of the
other individuals.
[278] In cross-examination by Mr. Abdulkadir, Det. Koshowski referred to the photo line-up
instructions and to the fact that hairstyles can change (especially from long to short) and facial
hair can change.
[279] Det. Koshowski saw Mr. Abdulkadir after she had created the photo line-up. She thought
he looked similar to his photograph.
2. The Complainant and the Photo Line-Up
(a) Before the Line-Up
[280] The Complainant testified that when she was with the police, the police did not take her
to see her assailant.
[281] She confirmed that the police did not show her any photos before the photo line-up.
“They only showed me one set of pictures.”
(b) Administration
[282] The Complainant did not recall what she was told before she was shown the photo-line
up. In cross-examination, she acknowledged that the information was just read to her without
explanation, but she had understood.
[283] The video of the line-up shows that the instructions were reviewed and the photo-line up
records have the Complainant’s initials beside the elements of the pre-line-up instructions.
[284] She confirmed that the Detective who showed her the photos told her that if it wasn’t the
person, she has to write No on the photo. If yes, then she had to write Yes and then what the
person did to her.
[285] She clarified in cross-examination that her understanding was not that one of the people
in the photos was the person who had assaulted her. She said that person “may or may not have
been in those pictures.” She denied that any officer had said to her that the suspect was in the
photos she would see.
(c) Identification
(i) Photo #2
[286] She did not put a “yes” or “no” beneath photo #2. She had not been sure about that one –
at the time, as she said.
(ii) Photo #3
[287] She said she recognized a person in the photos they showed her. He was the person who
raped her earlier that night.
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[288] The assailant’s photo was #3. She testified that he “was the guy who sexually assaulted
me.”
[289] During the line-up, when the Complainant saw photo #3, she said “I’m pretty sure that’s
him.” In cross-examination she pointed out that “I started crying because I recognized him.” The
Complainant testified that she did recognize her assailant in the photographs, the person who had
“raped me earlier that night.” Beneath her assailant’s photograph, she wrote “he’s the one that
sexually assaulted me.”
[290] When the Complainant saw the assailant’s photograph, she started crying because she
recognized him. She had a strong reaction to seeing him. She not only cried but moved back –
recoiled - on the couch where she was sitting.
[291] The Complainant rejected the suggestion in cross-examination that she was mistaken in
her identification of photo #3 as the assailant. She also rejected the suggestion that she was
“lying” about her identification. She disagreed that Mr. Abdulkadir was not the person who had
sexually assaulted her.
[292] The Complainant confirmed that she had never seen the assailant before in her life.
(d) After the Line-Up
[293] The police drove the Complainant back to her brother’s residence. Her bicycle was
returned to her.
C. Assessment of the Photo Line-Up
1. Authority to Exclude
[294] The admissibility of the photo-line up evidence was opposed under the “fair trial” aspect
of s. 11(d). In R v Gagnon, 2000 CanLII 16863 147 CCC (3d) 193 (ON CA), Justice Weiler
wrote as follows at para 89(CanLII):
It is now clear that a trial judge enjoys a general discretion to exclude evidence on the
basis of the trial judge’s duty, now enshrined in s. 11(d) of the Canadian Charter of
Rights and Freedoms ... to ensure a fair trial: R. v. Harrer (1995), 42 C.R. (4th) 269 at
282, 101 C.C.C. (3d) 193 (S.C.C.). Identification cases are no exception: R. v. Tat (1997),
117 C.C.C. (3d) 481 (Ont. C.A.) at 498. In deciding whether the admission of the
evidence would render the trial unfair, the trial judge should engage in a balancing
exercise, balancing the probative value of the evidence against its prejudicial effect.
[295] Whether a photo line-up identification would imperil an accused’s right to a fair trial
should be, in my opinion, assessed against five aspects of the identification:


pre-line-up conduct (or tainting).



line-up composition.



line-up administration.



the identification.



post-line-up conduct (reinforcement).
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2. Aspects of the Photo Line-Up
(a) Pre-Administration Tainting
[296] Had the Complainant seen Mr. Abdulkadir before the photo line-up, she might have
confused her memory of seeing him with her memory of the assailant.
[297] There was no evidence supporting an inference that the Complainant had seen Mr.
Abdulkadir at any time prior to the alleged offences. See R v Hanemaayer, 2008 ONCA 580,
Rosenberg JA para 22: “Research has shown that witnesses have a difficult time keeping track of
where they have seen someone: see The Inquiry Regarding Thomas Sophonow at p. 28.”
[298] Neither was there evidence that any officer had in any way identified Mr. Abdulkadir to
the Complainant before the line-up occurred.
(b) Line-Up Composition
[299] The line-up composition should not, in effect, direct the witness to the photo of the
suspect. This could occur if, e.g., the suspect’s photo were significantly different from the other
photos, if it stood out. The persons depicted in the photos should resemble the suspect, again so
the suspect’s photo does not stand out.
[300] In my opinion, no “structural bias” was built into the photos selected. Mr. Abdulkadir’s
photo was not markedly different from the other photos. It did not stand out in comparison with
the other photos. See Hanemaayer at para 24: “As Professor Lindsay explained, structural bias
results when one person in the line-up is visually distinct from the others in some way. This bias
can cause misidentifications because the person who stands out is more likely to be picked by the
identifying witness.” See also R v KBP, 2011 ABQB 627, Romaine J at para 32 (“The line-up
has to be done fairly, so the suspect does not appear conspicuously different from the others”); R
v Admasu 2021 ABQB 150, Henderson J at para 34 (Admasu 150), quoting R v Wuschenny,
2018 ONSC 6765, Pomerance J (“Particularly concerning regarding the photo array was that the
accused’s photograph was much different than the others in the array (at para 64). The Court
explained that ‘the accused’s photograph leaps off the page, as if highlighted’ (at para 65)”).
[301] Three of the photographs depicted individuals with no facial hair. Some of the
photographs depicted individuals with long hair, others with shorter hair. There was some
exploration in cross-examination of Det. Koshowski by Mr. Abdulkadir as to what constituted
“long hair.” Det. Koshowski explained that hair styles change. Individuals may not appear now
the way they did at the time the police obtained their photographs. She was not focused on hair
style. The pre-line-up instructions stated, “Consider that the photographs may be recent or old,
hairstyles change, and people may alter their appearance by growing or removing hair.”
[302] The photos were selected based on Mr. Abdulkadir’s photograph, not based on the
Complainant’s description of the assailant. It makes sense to use the suspect’s photo, since the
issue is whether the witness will identify the suspect’s photo, some other individual’s photo, or
no photo. If photos had to match hairstyles and facial hair, it might be that there would be no
suitable photograph of the suspect to use in a line-up and there would be a risk that the witness
would be distracted by or would excessively emphasize easily modified features. If the photo of
the suspect did not have the exact hair style or facial hair features of the described assailant, that
would make identification fairer, in the sense that the easily-modified features would not be the
basis for the suspect’s identification. Moreover, selecting photos on the basis of hair style and
facial hair would introduce subjective judgments of hair style and facial hair conformity to a
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description and of equivalence for comparison between photos. Finally, a “best practice” is to
ensure that persons depicted in the array resemble the suspect so the suspect’s photo does not
stand out.
[303] In any event, no empirical research was relied on to show that photo selection based on a
suspect’s photograph taints the array. See KBP at paras 32, 44.
[304] Nothing in the line-up composition rendered the photo line-up evidence inadmissible
under s. 11(d).
(c) Administration
[305] Nothing in the photo line-up procedure rendered the photo line-up evidence inadmissible
under s. 11(d).
(i) Recording
[306] The photo line-up process was audio-visually recorded and the recording was exhibited
and played in trial. See Hanemaayer at para 27: “The taped record can provide valuable
information for the trier of fact in evaluating the reliability of the identification;” and KBP at
para 56.
(ii) Pre-Line-Up Instructions
[307] The Complainant was instructed before the line-up commenced that “The person who is
suspected of having committed the alleged offence may or may not be in the photographs being
presented” and “You are not obliged to choose any of the photographs.” These were proper
instructions and did not induce a bias in favour of identification.
(iii) Administrator
[308] The photo-line with the Complainant up was administered by Cst. Cherie Jerevic. She
was not aware of the identity of the perpetrator and was not told whether the perpetrator’s photo
was in the line-up. This was confirmed in the pre-line-up instructions and there was no evidence
to the contrary.
[309] The line-up process, then, was “double-blind” in the sense that neither the administrator
nor the witness knew whether the suspect’s photo was in the line-up.
[310] Because Cst. Jerevic did not know the identity of the suspect, she could not provide any
intentional or unintentional, express or behavioural suggestions or cues: R v Mohamed, 2014
ONSC 165, Spies J at para 52; Hanemaayer at para 25 (“Commissioner Cory recommended, at
p. 32, that ‘it is essential that an officer who does not know who the suspect is and who is not
involved in the investigation conducts the photo pack line-up’”); R v Miaponoose, 1996 CanLII
1268, 110 CCC (3d) 445, Charron JA, as she then was, at para 11(CanLII) (“While the
circumstances surrounding the witness’s identification can be subject to scrutiny in crossexamination, many of the more subjective processes that have led to it are impossible to expose
in this fashion”); KBP at para 32 (“Nothing should be done by the police to indicate to the
witness which person in the line-up they suspect”); R v Admasu, 2021 ABQB 386, Henderson J
at paras 109, 182 (Admasu 386).
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(iv) Sequential Presentation
[311] The photos were presented sequentially, not as a group. This is the current best practice.
See Hanemaayer at para 23:
[23] … the photographic line-up itself was the kind then in use by the police,
that is, presented as an array rather than sequentially. In his report, Commissioner
Peter Cory referred at p. 28 to the expert evidence adduced before him that photo
line-ups are a form of “multiple choice testing”. As I understand it, the danger is
that the witness may choose the picture from the array that is the best fit. The
witness engages in a process of elimination rather than recognition.
Commissioner Cory recommended that the photo pack be presented sequentially.
See also KBP at para 56.
(d) Identification
(i) Identifying Mr. Abdulkadir
[312] In my opinion, the Complainant clearly identified the photograph of Mr. Abdulkadir as
being the photograph of her assailant.
[313] When identifying the photo, she did say “I’m pretty sure that’s him.” In the
circumstances, I do not view this as a tentative, indeterminate identification. She wrote that “he’s
the one that sexually assaulted me.”
[314] Her degree of certainty was manifested by her physical and emotional reaction to Mr.
Abdulkadir’s photograph. She recoiled. She cried.
[315] I am entitled to take the Complainant’s physical and emotional reaction into account in
assessing her identification: see KBP at para 52 (“Ms. N. had a strong, visceral reaction to Mr.
P.’s photo among nine photos of other young men of Filipino origin. This reaction is admissible
evidence: Simpson v. R. (1981), 58 C.C.C. (2d) 122 (Ont. C.A.) at para. 20”).
[316] The Complainant testified that the person depicted in photo #3 “was the guy who
sexually assaulted me.” In cross-examination she said that “I started crying because I recognized
him.” The Complainant testified that she recognized her assailant in the photographs, the person
who had “raped me earlier that night.”
[317] The Complainant did ask Cst. Jerevic “Do I just say he is the one that sexually assaulted
me?” Det. Paniak had interpreted the Complainant’s question to be her “trying to figure out what
exactly she’s supposed to write in the comments, because I know a lot of the times people ask
that. They’re not sure what they’re supposed to say” (March22.27-31). I agree with Det. Paniak.
The Complainant was asking how to identify the person depicted in photo #3 as the perpetrator.
She was not asking whether she should identify him as the perpetrator. Neither was she asking
whether Cst. Jerevic thought she should identify him as the perpetrator.
[318] The Complainant said nothing at the time of identification or at trial that suggested she
made the identification for any irrelevant or improper reasons: see Admasu 150 at para 34.
[319] I detect nothing in the Complainant’s identification of Mr. Abdulkadir’s photograph that
would render the admissibility of that identification unfair under s. 11(d).
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(ii) Photo #2
[320] A main concern respecting the photo-line up was that the Complainant did not indicate on
the photo line-up form whether or not she could identify the person in photograph #2, an
individual who was not Mr. Abdulkadir. It was argued that the failure to make an indication
respecting this individual violated Mr. Abdulkadir’s s. 11(d) rights.
[321] I disagree. The administration of the photo line-up was recorded. When the Complainant
was asked whether she could identify individual #2, she said “Maybe.” The next photo was show
to her. She identified the next photo, photo #3, as the photo of her assailant.
[322] The Complainant was not asked by Cst. Jerevic to return to photo #2.
[323] In the circumstances, the failure to complete the form respecting photo #2 was an
administrative error if anything and does not undermine the definitiveness of the Complainant’s
identification of the photograph of Mr. Abdulkadir.
[324] I discern no basis on which the omission on the photo line-up form created any type of
“unfairness” to Mr. Abdulkadir within the ambit of s. 11(d) of the Charter or otherwise.
(iii) Certainty, Reliability, and Weight
[325] I recognize that certainty and reliability are not the same and a certain witness may be
unreliable. The weight of the identification must be assessed at the end of the trial on all the
evidence. See KBP at para 51; R v McLeod, 2005 ABQB 887, Slatter J, as he then was, at para
17.
[326] Any concern about the blanks on the form and the Complainant’s identification of Mr.
Abdulkadir as her assailant goes to the issue of the weight of her evidence not its admissibility.
(e) Reinforcement
[327] There was no post-identification commentary about the Complainant’s identification by
the police. See Hanemaayer at para 26:
They informed the homeowner that she had indeed identified the suspect. This
could only serve to increase her confidence in the accuracy of the identification
and thus make her a more convincing witness. As Commissioner Cory
recommended at p. 32:
Police officers should not speak to eyewitnesses after the line-ups
regarding their identification or their inability to identify anyone. This can
only cast suspicion on any identification made and raise concerns that it
was reinforced.
[328] Again, there was no foundation for a violation of s. 11(d).
3. Conclusion
[329] For the foregoing reasons, I find that the photo-line up identification of Mr. Abdulkadir
as the Complainant’s assailant is not inadmissible under s. 11(d) of the Charter.
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IV. Investigation of the Crime Scene and Exhibits
[330] The following investigative steps did not raise admissibility issues. The steps, though, are
relevant to the ITO, the Complainant’s account of the offences, and to the reliability of DNA
testing.
A. Det. Koshowski
[331] Det. Koshowski received some video surveillance footage from a business near the crime
scene. The video was distant and grainy. Individuals could not be identified from the video. The
video depicted two individuals. One appeared to throw some things. (Det. Paniak’s testimony
was to the same effect.)
[332] Det. Koshowski asked the Complainant about whether she was missing any property and
whether she thew any items while she was at the location depicted in the video.
[333] The items the Complainant identified were retrieved from the area of the crime scene.
[334] The Complainant did not testify about these items. The video does not corroborate her
account. The video was reported by Det. Paniak in para 29 of the ITO.
B. Cst. Golysheva
[335] Cst. Elena Golysheva was involved in forensic investigation of the crime scene and
exhibits seized from the Complainant and Mr. Abdulkadir. She also picked up a DNA standard
identified as LP4 from the sexual assault section security fridge, the blood drawn from Mr.
Abdulkadir. Her contributions were relevant to the ITO and the ultimate issues in the trial.
1. Background
[336] Cst. Golysheva described the training and assessment required for members of the Crime
Scene Identification unit, including training on exhibit handling, prevention of crosscontamination, proper shipping, and proper packaging. She described the requirement to
document SART exhibits – when received, from whom received, where received, when exhibits
were taken out of her lockers, and when put back into her lockers.
2. Crime Scene Investigation
[337] Cst. Golysheva took photographs of the crime scene and of the exhibits. Of particular
interest were the following.
[338] Cst. Golysheva photographed the Complainant’s items that were on the roof of a small
structure by a condominium building (exhibit photo 1). Photo 53 of the Scene Photographs
shows the structure on which the items were found. The water bottle and the Complainant’s
lotion container were tested for fingerprints. No fingerprints could be developed. Again, the
Complainant did not testify about these items, so this evidence is relevant only as confirmation
of what Det. Paniak referred to in the ITO at para 29 and 32(a).
[339] Scene photos 58 and 59 showed the hair salon with the surveillance cameras that
recorded the surveillance video depicting two individuals referred to earlier.
[340] Scene photos 27 – 32 showed some hand marks on a Ford Escape. The sexual assault
took place by this vehicle. No fingerprints could be developed. The marks were not suitable for
comparison.
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[341] Scene photos 34 – 49 depict a left shoe impression in dirt by the Ford Escape. In crossexamination, Cst. Golysheva confirmed that she did not know when the shoe impression was
made.
3. Mr. Abdulkadir’s Exhibits
[342] Cst. Golysheva received Mr. Abdulkadir’s seized clothing on August 5. The clothing,
each item in a separate paper bag, was kept in her locker at the CSI unit. She wore gloves, took
the five bags containing clothing out of her locker, and put them on a piece of craft paper laid on
the countertop in the lab. She took one bag at a time and shook out the piece of clothing on a
separate piece of craft paper. She changed gloves before touching each piece of clothing.
[343] Cst. Golysheva noted that Mr. Abdulkadir’s clothing bore lots of dirt, on the front and
back of the T-shirt and his shorts.
[344] A taser dart was embedded in the back left side of the T-shirt.
[345] Exhibit photos 3 to 23 concern Mr. Abdulkadir’s shoes.
[346] The shoes were covered with dirt.
[347] The sole of the left shoe is depicted in Exhibit photos 13 to 21.
[348] Exhibit photo 22 depicts a “test impression” of the sole of the left shoe. Cst. Golysheva
had Cst. Hoch put a bag around his foot, put on the shoe, and step on special paper to make an
impression of the sole of the shoe. In cross-examination, Cst. Golysheva confirmed that she did
not know if Cst. Hoch was the same weight as Mr. Abdulkadir.
[349] Cst. Golysheva testified that the pattern on the sole of the left shoe was similar to the
shoe impression she had photographed at the crime scene. The size of the shoe was consistent
with the size of the photographed shoe wear impression. She commented in testimony that the
impression made with Cst. Hoch was for “visual” comparison not “investigative” comparison
(March23.40.36-37). She confirmed in cross-examination that she did not know how many of the
type of shoe (Polo runners) had been sold (whether in Edmonton or elsewhere).
[350] Exhibit photos 24-29 are of Mr. Abdulkadir’s underwear. Photo 29 depicts the underwear
exposed to fluorescent light, showing crusty white material. Semen was potentially identified in
the interior crotch area of Mr. Abdulkadir’s underwear. Cst. Golysheva confirmed that she could
not determine when the bodily fluid had been deposited on the clothing examined.
[351] Exhibit photos 44-55 were of Mr. Abdulkadir’s shorts. Some red stains on the shorts
tested presumptively as blood.
[352] After concluding her examination of Mr. Abdulkadir’s clothing, she cleaned the lab, the
surfaces, her flashlight, and the countertop with Cavicide, the lab’s heaviest cleaning agent for
disinfecting surfaces. She threw away all the craft paper that had been used, folding it to ensure
that anything on the paper stayed on the paper and did not fall off the paper.
[353] Mr. Abdulkadir’s clothing and the SART kit were kept in two separate lockers.
4. SART Kit Exhibits
[354] Cst. Golysheva confirmed receiving the SART kit exhibits from Cst. Hoch on August 4,
inside the CSI lab. She temporarily stored these exhibits in her locker. She has the key for this
locker, and no other member does. The only exhibits in the locker were exhibits she had put in
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the locker. Access to the lockers requires entry into the building’s security compound, entry to
the building, entry to the CSI office, then entry to the CSI laboratory in the office.
[355] No police officers are permitted in CSI premises unescorted by CSI members.
[356] She confirmed that the kit is clearly labeled with a file number, name of complainant, and
any other important information respecting the kit. A standard form is completed. In this case,
the SART kit’s form was completed.
[357] She retrieved the kit early on August 6, at 1:53 a.m. I infer that this was later during the
same shift that she had examined Mr. Abdulkadir’s clothing. She photographed the exhibits and
put them back in her locker at 2:31 a.m. Later on August 6, at 3 p.m., she returned to work and
continued the examination of the SART kit exhibits.
[358] She photographed and examined two clothing items from the kit, a pair of underwear and
a pair of leggings. She described the process.
[359] She laid craft paper on the countertop.
[360] She put had put on a new pair of gloves.
[361] She placed the exhibits side by side with enough distance between them so that they did
not touch but they could be photographed. She changed gloves before touching each exhibit. She
changed gloves after touching the exterior of the bag containing an exhibit. With new gloves, she
spread out the piece of clothing.
[362] When she examined the underwear and leggings, no other exhibits were on the craft
paper or around them.
[363] She used a fluorescent light to determine whether the clothing would fluoresce, indicating
the presence of dried bodily fluids. Both the underwear and the leggings fluoresced.
[364] Cst. Golysheva photographed the Complainant’s underwear (exhibit photos 56-60). Photo
60 depicted the underwear exposed to fluorescent light, showing crusty white material.
[365] Cst. Golysheva was asked in cross-examination whether there was fluorescence on the
craft paper beside the crotch area of the underwear. She said “Yes, I see some” (March23.60.11).
[366] Cst. Golysheva confirmed that when handling exhibits, she did not wear disposable
coveralls or a disposable cap.
[367] The following exchange occurred (March23.60.13-61.39):
Q [Mr. Slaferek] ... So because we see particles from the craft paper, would you
agree with me that when you were shaking out the garments or handling the
garments, that particulate matter could end up in your hair or on your clothes, you
would agree with me that could happen, right?
A Sir, anything is possible. Like, whether it happened or did not, I don’t know.
Q Sure. Of course, you wouldn’t know, but particulate matter as we see has
fluoresced on the craft paper, it has left the garment because it dries, right? ...
A Correct.
Q [This is] semen or body fluid or what have you. It dries, it comes off, and so
when you’re shaking it out, it can come off, and we are talking about microscopic
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things ... small pieces, size of a pin or something like that, it could come off in
your hair or on your clothes, right?
A Things can be transferred.
Q ... And when you put craft paper on the table again, you would agree with me
that it’s certainly possible for the particulate matter to fall onto another garment?
.... the matter could fall out of your hair or off the clothes and onto ... an item that
you’re examining, right? ....
Q ... what I’m suggesting to you is that DNA from – in this case the complainant,
could have landed on you and then have fallen on, say, a garment of Mr.
Abdulkadir’s where there’s cross-contamination .... Do you agree with me that
that is a possibility?
A ... This particle fluorescing on the paper, I don’t know whether it’s light or
white pigments, just that a part of the paper that just fluoresced or specks that
came off from the underwear .... the chance of cross-contamination whether it
exists, sure, like ... nothing in the ... scientific world is 100 percent until proven
otherwise ....
[368] The leggings are the subject of exhibit photos 61-79. Cst. Golysheva identified dirt on the
leggings (exhibit photos 62, 67, 68). Photos 64 and 65 show some white material in the crotch
area of the leggings in normal light. Photo 66 shows the crusty white material under fluorescent
light. Photos 69-71 show white material on the back crotch area of the leggings, photo 72 the
same area under fluorescent light, showing the crusty white material. Photos 74-76 showed a
white stain on the front waistband of the leggings, photo 77 the same area under fluorescent
light, showing the crusty white material.
[369] When cross-examined respecting photo 72, Cst. Golysheva rejected the suggestion that
there were fluorescing items on the craft paper. She said that what appears to be fluorescence is
overexposure caused by the lighting used while the photograph was taken. She testified that the
bright patches are “definitely not” matter from the pants, but only overexposure. She said that
“What we see on the craft paper, it’s not the fluorescence. It’s light, overexposed”
(March23.62.3-41).
[370] Shen then said that she did not know whether there was particulate matter on the craft
paper or not. “It could be, it might not. I don’t know” (March23.63.6-11).
[371] After examination, she re-packaged the exhibits.
[372] On September 8, she returned to the SART kit. She had received the laboratory
authorization from Det. Paniak on September 7. She took out five swabs and the leggings and
sent them to the RCMP Lab. Each exhibit had its own packaging that could not be compromised.
[373] The swabs were MK1, the Complainant’s DNA standard, MK2, an oral swab from the
Complainant, MK4, external genital swab, MK7, anal swab, MK8, inner groin swab left, right.
The leggings were labelled MK10.
[374] She did not send Mr. Abdulkadir’s clothing to the RCMP Lab. These exhibits were
packed and taped, and she did not reopen them. She left the clothing in its box. She left the
Complainant’s clothing in its box, save for the leggings. She did not reopen the packaging of the
leggings before sending the leggings to the RCMP. The leggings remained in their paper bag.
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[375] She never opened the tubes or vials for the swabs. She said there’s no reason to open
them.
[376] She confirmed that the dirt on the shoes and clothing was never tested to see whether it
was consistent with dirt at the crime scene or whether the dirt on one item was consistent with
dirt on another.
[377] Cst. Golysheva fully documented the shipping. The exhibits were couriered by Purolator
to the RCMP Lab.
C. Continuity and the Crime Scene Investigation Unit
[378] Cst. Maria Munson testified respecting the collection of exhibits from crime scenes, the
receipt of exhibits by the CSI Unit, the transmission of exhibits for analysis, and the return of
tested exhibits to the Unit. The processes are designed to ensure the integrity of exhibits, to
protect exhibits from cross-contamination, and to ensure that exhibits are matched to the
appropriate investigations. Cst. Munson had processed lab returns of exhibits in this case. She
had nothing to do with sending exhibits to the RCMP Lab. No issues were raised respecting the
CSI processes described by Cst. Munson, so I shall provide no further detail, interesting and
illuminating though it was.
V. Analysis of the DNA Evidence Derived from the Complainant
[379] Two DNA analyses occurred. The first concerned the samples from the Complainant. The
second occurred later, concerning blood taken from Mr. Abdulkadir pursuant to a DNA warrant.
Jason Solinksi, a reporting scientist with biology section of the RCMP Lab testified respecting
both DNA analyses. At this point, I’ll address Mr. Solinksi’s qualifications, general aspects of
his testimony, and the results of the first DNA analysis. I’ll address the second DNA analysis
below in its place in the chronology. The general aspects of his testimony apply respecting the
second DNA analysis as well as the first.
A. Qualification
[380] Mr. Solinski was qualified as an expert relating to the forensic application of DNA
typing, interpretation of forensic DNA profiles, and the use and application of fundamental
principles of population genetics to determine the statistical significance of matching DNA
profiles, interpretation and reporting of autosomal and Y-strand DNA analysis results obtained
from evidentiary samples and reporting of details and exhibit material analysis performed by
evidence recovery unit personnel.
[381] Mr. Solinski has a BSc with a specialization in molecular genetics and a diploma in
laboratory and research technology. He began working with the RCMP National Forensic
Laboratory Services Centre in Edmonton in May 2002. He has been qualified as a biology
reporting scientist since November 2005. His work deals specifically with the identification of
bodily fluids and the DNA typing profiles obtained from exhibits.
[382] Including the present qualification, Mr. Solinski has been qualified as an expert 62 times,
at provincial and superior court levels in Alberta, British Columbia, Saskatchewan, Manitoba,
and Northwest Territories, and at the provincial level in Newfoundland and Labrador.
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B. The RCMP Laboratory
[383] Mr. Solinski confirmed that the RCMP Lab is an accredited laboratory system that must
conform to internationally recognized quality standards. It is subject to regular audits from
outside agencies to maintain its accreditation status.
C. Overview of DNA Assessment Process
[384] Mr. Solinski described the DNA assessment process. Outside the biology section is
evidence management, the equivalent of a shipping and receiving section. Personnel in this unit
do a preliminary examination of exhibits received and initiate the chain of custody through the
Laboratory Information Management System, a tracking software system. This chain of custody
software records an exhibit’s history throughout the laboratory at every stage from receipt until
the exhibit is shipped back to investigators. Every exhibit is given a unique identifier, a
numerical designation, the RCMP Lab’s own tracking number. Exhibits have a bar code attached
to their packaging for tracking the exhibit.
[385] Evidence management transmits exhibits to the biology section. Three stages and types of
personnel are involved in this section. These are evidence recovery, the analytical department,
and the biological reporting section. Evidence recovery examines exhibits received and takes
cuttings or swabs. These are forwarded to the analytical department. Analytical department
analysts extract and purify the DNA from the cuttings or swabs, generating raw typing profiles.
This information is sent to the biological reporting section. A reporting scientist with the
reporting section examines the DNA profiles that have been generated and determines whether
there are forensically significant or probative matches. The scientist attaches a statistic to
indicate the potential significance of a match.
[386] Mr. Solinski explained the “child” and “grandchild” terminology used in DNA analyses.
The exhibit received has its unique identifier. If a cutting is taken from an exhibit physically (e.g.
a cutting of clothing to be analyzed for DNA), the cutting is given a “child exhibit number,” by
adding a double letter designation to the exhibit identifier. When that cutting or sample from the
exhibit goes to the analytical section, a DNA fraction will be obtained from that cutting. That
will be given a “grandchild” exhibit number, carrying forward the exhibit numerical identifier
and the “child” alphabetical identifier, with additional numerical designations.
D. No Evidence of Contamination in the RCMP Lab
[387] Mr. Solinski testified that in this case there was nothing noted relating to potential
contamination and he had no reason to suspect that anything out of the ordinary or any deviations
from the lab’s standard operating procedures occurred. There was no reason to suspect any kind
of cross-contamination could have occurred from the exhibits as they went through the chain of
custody in the lab system.
[388] He confirmed that the exhibits in this case were all received in a sealed state.
[389] He confirmed that all laboratory work for the exhibits in this case was done by the
Edmonton RCMP Lab.
E. Asceptic Techniques
[390] Mr. Solinski referred to “asceptic techniques” used to prevent contamination, any transfer
of biological material from examiners themselves to an exhibit or from one exhibit to another.
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These techniques included the following (March23.81.14-19, 94.26-95.9, April27.28.12-20, 2634):


use of clean lab coats changed between examination of different exhibits



sterile gloves switched between examination of one exhibit and another



examinations done on cleaned bench surfaces



examinations done on lab examination paper changed between exhibits



use of autoclaved and cleaned instruments



exhibits from different individuals or different physical locations examined on different
benches



known samples examined last



known samples examined in a special dedicated room, “so there’s absolutely no chance
of them contaminating the exhibits that have been examined previously”



use of
o face shields
o face masks
o hair nets.

[391] Mr. Solinksi agreed with the proposition put to him in cross-examination that if a police
forensic unit did not use face shields, hair nets, and lab coats, the chances of contamination
would increase. He confirmed that personal protective equipment not only protects the analyst
but protects the exhibits “from us.” Without PPE, the analyst might shed substances containing
DNA onto an exhibit. That would not necessarily alter the exhibit but could show up as another
source of DNA.
[392] Mr. Solinski was asked whether loose dry particulate matter such as semen could end up
in unprotected hair or on a face then fall into another exhibit. Mr. Solinski said this was a
possibility, but a more likely form of cross-contamination would be if an exhibit were handled or
processed on a workspace or bench and then another exhibit were processed immediately
afterwards without any kind of cleaning or if no protective paper barrier were used.
[393] Mr. Solinski said that a dry stain doesn’t transfer as readily as a wet stain.
[394] When asked in cross-examination how many nanograms are required to provide a DNA
sample, Mr. Solinski responded one nanogram, but “we have validated our system and there is a
minimum threshold we can go down to and that is 0.15 nanograms” (April28.16.32-33).
[395] In re-examination, Mr. Solinksi stated regarding the lab results for the Complainant’s
leggings that “these don’t appear to me, based on my years of casework experience, to be the
result of a transfer of dry material .... with discrete blood staining and seminal stains being
observed and being detected on the garment itself, I don’t think that the amount of DNA and the
size and the volume of a staining observed could have been effected through incidental transfer
through ... dry flakes coming off” (April28.34.41-32.4).
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[396] Mr. Solinski confirmed respecting the leggings that the areas to be sampled (e.g. AA)
were selected by evidence recovery search technologist. Within the AA area, a “hole-punch” size
cutting was taken for examination.
F. DNA Extraction
[397] Mr. Solinski described the process by which DNA is extracted from samples.
[398] The analytical department uses harsh chemicals to effect “lysis,” the breaking open of
cells that contain DNA. The DNA is released to a solution. As DNA has an electric charge,
“paramagnetic beads” are introduced to the solution. The beads stick to the DNA. The DNA,
attached to the beads, is then removed from the solution.
[399] The DNA is run through the Polymerase Chain Reaction process, allowing the targeting
of specific regions of DNA and the making of millions of copies for analysis. The PCR process
amplifies the DNA so that a measurable signal can be obtained from regions of interest.
G. Short Tandem Repeat DNA Typing
[400] The DNA is analyzed using a DNA typing kit, Identifiler Plus.
[401] Mr. Solinski described the DNA typing analysis employed in this case and relied on by
the RCMP Lab since 2000, the short tandem repeat system. This is the current gold standard for
DNA analysis (March23.85.9-16, 87.36-39):
What I’m actually talking about are the actual regions in someone’s genetic code.
You have 23 different pairs of chromosomes and forensic DNA typing as it’s
performed in these modern methods looks at regions called STRs or short tandem
repeats. And these are highly repeated sequences of DNA that are shown to be
highly variable from one person to another, and because they are highly variable,
that makes them very useful for identification purposes because nobody basically
will have the same DNA typing profile as anybody else, excepting one notable
exception and that’s for identical twins who ... genetically speaking ... would be
considered clones.
[I refer as well to R v Soosay, 2020 ABQB 748 at para 251:
[251]
Humans have 23 pairs of chromosomes. One member of each pair comes
from the father, the other from the mother. Within a chromosome is a long DNA
molecule. Along the length of the DNA molecule are genes, codes for the
development of cells. Genes make up only a small fraction of the DNA molecule.
The areas between genes are “non-coding” regions. At known locations (loci) on
the DNA chain in non-coding regions, “short tandem repeats” occur. These are
short recurring chains of DNA base pairs. An STR at a locus may repeat 5 – 200
times. The number of repetitions at the locus on one member of a chromosome
pair (from one parent) may differ from the number of repetitions at the locus on
the other member (from the other parent) (i.e., each member of the tandem may
repeat the pattern a different number of times). The number of repetitions of each
STR at each locus is highly individualized. Differences in STR repetitions
distinguish one individual from another.]
[402] The RCMP looks at 15 loci plus a gender-determining locus.
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[403] A reporting scientist analyzes profiles to generate a DNA typing or “fingerprint” from the
15 regions of interest. The scientist looks at other profiles generated in the case to see if there are
any matches.
H. Some Features of DNA Analysis
[404] Mr. Solinski confirmed that DNA can transfer between different exhibits or between
different surfaces. DNA analysis cannot disclose how DNA got onto an exhibit or whether the
DNA was directly transferred to a surface or transferred to that surface by contact with another
surface that itself had contact with the original DNA source. DNA analysis cannot disclose how
many times the DNA was transferred before deposit on the analyzed surface. DNA analysis
cannot determine when the DNA was transferred to the surface or the age of the trace.
[405] Mr. Solinksi described “mixed samples,” when a DNA profile discloses more than one
contributor. The DNA typing profile for one person won’t interfere with or change the DNA
profile of another contributor to the mixture. There could be a “major” component, where the
“signal” from one source is higher than the contribution from the other. The major component
can “overwhelm or bury” or obscure or occlude the signal from the lesser contributor.
[406] The significance of a match is expressed statistically, most often in terms of “random
match probability.” Mr. Solinski gave the example of a DNA profile developed from a water
bottle found at a crime scene that matched his own DNA profile. There could be two
explanations for the match. One would be that his DNA was deposited on the water bottle. A
second explanation would be that he had the misfortune of having the same DNA profile as the
third party whose DNA had actually been deposited on the water bottle. Random match
probability speaks to the likelihood that a third party has the same DNA profile as another
individual. He said that “Typically these numbers are very, very huge, which makes it very, very
unlikely that someone else has the same matching profile” (March23.88.38-40; April27.29.3730.16).
[407] Mr. Solinski testified that before any report is released to investigators, a peer-review
process occurs. A second (and sometimes a third) reporting scientist goes through all the data to
make sure the conclusions reached and statistics done are correct and valid. Administrative
details are checked as well.
I. Conclusions Reached in the First Report (October 25, 2016)
[408] The DNA profile for the Complainant was obtained from exhibit MK2, an oral swab.
1. MK10 - Leggings
[409] Four areas on the Complainant’s leggings, exhibit MK10, were tested. At three locations,
the DNA typing profiles were of mixed origin consistent with having originated from at least
three individuals.


Area AA, outside back left waistband: Blood but not semen was identified. The profile of
the major component matched Male 1, an unknown individual.



Area AC, lower middle of back panel: No blood or semen identified. The profile of the
major component matched Male 1.



Area AD, inside lower portion of manufacturer’s tag: Semen but not blood identified.
The profile of the major component matched Male 1.
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No meaningful comparisons could be made to the remainder of the mixed profiles.
[410] For Area AB of MK10, outside, middle of front waistband, semen but not blood
identified, the profile was of mixed origin consistent with having originated from two
individuals. The profile of the female component matched the Complainant. The profile of the
male component matched Male 1.
2. MK4 - Vaginal Swab
[411] MK4, the vaginal (vulva/labia) swab was not examined for semen. The DNA profile was
of mixed origin consistent with having originated from three individuals, two of whom were
male. The profile of the female component matched the Complainant. Male 1 and Male 2 (a
second unknown individual) were possible contributors to the male component.
3. MK7 - Anal Swab
[412] MK7, the anal swab, was not examined for semen. The DNA profile was of mixed origin,
consistent with having originated from three individuals. The profile of the female contributor
matched the Complainant. The profile of the male contributor matched Male 1. The profile of the
trace component contained limited genetic information and no meaningful comparison could be
made.
4. MK8 - Inner Groin Swab
[413] MK8, the inner groin swab, was not examined for semen. The DNA profile was of mixed
origin consistent with having originated from at least three individuals. The profile of the major
male component matched Male 1. The profile of the minor male component matched Male 2. No
meaningful comparison could be made to the remainder of this mixed profile.
VI. Information to Obtain
[414] Det. Paniak wrote the ITO for the DNA warrant to obtain a blood sample from Mr.
Abdulkadir. The warrant was granted by His Honour Judge G.B. Lepp on November 17, 2016.
[415] Det. Paniak had considered there to be reasonable grounds for issuing the warrant:


a designated offence had been committed



a bodily substance had been found on the Complainant or on what she was wearing



Mr. Abdulkadir was a party to the offence



he had left or possibly left a bodily substance on the Complainant or her clothes



he was arrested about 40 minutes after the occurrence not at the crime scene but in the
vicinity of the crime scene.

[416] The main issue was whether, when certain elements of the ITO were redacted or excised,
the warrant could have properly issued.
A. Reasonable Grounds and s. 487.05(1)
1. Section 487.05(1) of the Criminal Code
[417] Section 487.05(1) of the Criminal Code provides as follows:
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487.05 (1) A provincial court judge who on ex parte application made in Form 5.01 is
satisfied by information on oath that there are reasonable grounds to believe:
(a) that a designated offence has been committed,
(b) that a bodily substance has been found or obtained
(i) at the place where the offence was committed,
(ii) on or within the body of the victim of the offence,
(iii) on anything worn or carried by the victim at the time when the
offence was committed, or
(iv) on or within the body of any person or thing or at any place associated
with the commission of the offence,
(c) that a person was a party to the offence, and
(d) that forensic DNA analysis of a bodily substance from the person will provide
evidence about whether the bodily substance referred to in paragraph (b) was
from that person
and who is satisfied that it is in the best interests of the administration of justice to do so
may issue a warrant in Form 5.02 authorizing the taking, from that person, for the
purpose of forensic DNA analysis, of any number of samples of one or more bodily
substances that is reasonably required for that purpose, by means of the investigative
procedures described in subsection 487.06(1).
[418] “Sexual assault” and “sexual assault causing bodily harm” are designated offences as
primary designated offences under s. 487.04 (xi.3) and (xii) of the Criminal Code.
[419] “Bodily substances” were found on the Complainant’s body and on clothing worn by the
Complainant when the offence was committed.
[420] The issuing Judge then had to determine whether there were reasonable grounds
supporting the conclusion that Mr. Abdulkadir was a party to the offence and whether forensic
DNA analysis from a bodily substance from Mr. Abdulkadir would provide evidence about
whether the bodily substances found on the Complainant’s body and clothing were from Mr.
Abdulkadir, and whether issuing the warrant was in the best interests of the administration of
justice.
2. Reasonable Grounds
[421] I described the nature of reasonable grounds earlier. The same account applies at this
stage of proceedings, having regard to the warrant application context.
[422] The real-time urgency attending police officer judgments of reasonable grounds is
attenuated at the ITO-writing and the warrant-issuing stage. I refer to Justice Doherty’s
comments in Golub at para 18 quoted above: “The dynamics at play in an arrest situation are
very different than those which operate on an application for a search warrant .... The law does
not expect the same kind of inquiry of a police officer deciding whether to make an arrest that it
demands of a justice faced with an application for a search warrant.”
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3. The Test on Review
(a) Burden of Proof
[423] The accused bears the burden of demonstrating that the ITO is insufficient: Quebec
(Attorney General) v Laroche, 2002 SCC 72 at para. 68; Morelli at para 131; R v Campbell,
2011 SCC 32 at para 14; Clow at para 15 (“A warrant issued by a competent issuing justice is
presumptively valid and the onus is on the party challenging it to establish otherwise on a
balance of probabilities”).
(b) Overall Test on Review
[424] In Morelli, Justice Fish wrote as follows at para 40:
[40] In reviewing the sufficiency of a warrant application, however, “the test is
whether there was reliable evidence that might reasonably be believed on the
basis of which the authorization could have issued” (R. v. Araujo, [2000] 2 S.C.R.
992, at para. 54 (emphasis in original)). The question is not whether the reviewing
court would itself have issued the warrant, but whether there was sufficient
credible and reliable evidence to permit a justice of the peace to find reasonable
and probable grounds to believe that an offence had been committed and that
evidence of that offence would be found at the specified time and place.
In R v Garofoli, [1990] 2 SCR 1421 at 1452, Justice Sopinka stated:
The reviewing judge does not substitute his or her view for that of the authorizing
judge. If, based on the record which was before the authorizing judge as amplified
on the review, the reviewing judge concludes that the authorizing judge could
have granted the authorization, then he or she should not interfere ….
See Campbell at para 14; R v Koppang, 2004 ABCA 334, leave app denied [2005] 1 SCR xi at
para 4; Clow at paras 9, 10, 16 – 17; R v Gore, 2017 ABQB 167, Graesser J at paras 9-10; R v
Uppal, 2017 ABQB 373, Moreau J, as she then was, at para 54.
(c) Redacted Information
[425] If evidence is redacted from an ITO, the issue on review is whether, shorn of the redacted
evidence, the ITO contains sufficient reliable information to support granting the warrant. Justice
LeBel wrote as follows in Araujo at para 51:
[51] .... As I noted as a judge at the Quebec Court of Appeal in Hiscock, supra,
at p. 326 C.C.C., even a basis that is schematic in nature may suffice. However,
as our Court has recognized, it must be a basis founded on reliable information. In
R. v. Bisson, [1994] 3 S.C.R. 1097, at p. 1098, the requirement was described as
“sufficient reliable information to support an authorization” (emphasis added).
The Court concluded that this requirement had still been met despite the excision
of retracted testimony. In looking for reliable information on which the
authorizing judge could have granted the authorization, the question is simply
whether there was at least some evidence that might reasonably be believed on the
basis of which the authorization could have issued. [emphasis in original]
See R v Shirvastava, 2018 ABQB 280, Hollins J at para 42.
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(d) Totality of the Circumstances
[426] The determination of whether an ITO supports a belief on reasonable grounds that an
offence has been committed and that evidence of that offence would be found as specified must
rely on an assessment of the totality of the (remaining) circumstances disclosed in the ITO: R v
Caissey, 2007 ABCA 380, affd [2008] 3 SCR 452 at para 18 (CA); Clow at para 18. A piecemeal
approach to factual allegations must be avoided, as Justice Martin stated in Clow at para 19:
[19] Ultimately, the reviewing judge will consider all evidence available to the
issuing justice and engage in a contextual analysis of the whole document. This
means that the ITO is to be examined as a whole and not one piece of evidence at
the time, because each piece of evidence colours other pieces of evidence and a
fuller picture emerges by considering all of the evidence together. See R. v. Lam,
2000 BCSC 1820; R. v. Saunders, 2003 N.C.L.A 63, 232 Nfld. & P.E.I.R. 22, and
R. v. Debot, [1989] 2 S.C.R. 1140, 52 C.C.C. (3d) 193 ....
See also R v Hatton, 2011 ABQB 242, Yamauchi J at para 92; Gore at para 14.
(e) Drawing Inferences
[427] Justice Martin confirmed in Clow at para 13 that “an authorizing judge is entitled to draw
reasonable inferences from information presented in an ITO according to R. v. Durling, 2006
NSCA 124, at paras. 27-28.” A reviewing judge should be entitled to draw inferences as well, as
Justice Martin also noted in Clow at para 25:
[25] Whether information contained in the ITO meets the reasonable grounds
standard, is to be approached by a practical, non-technical basis and justices are
entitled to draw commonsense inferences from its contents. See R. v. Whitaker,
[2008] B.C.J. No. 725 at para. 42 (BCCA).
B. Redacted Elements
[428] There was substantial discussion about whether evidence relating to a penile swab could
be considered as part of the grounds for issuing the warrant (see Feb25.78.33-81.30;
March21.20.1-45.29). Counsel resolved the issue without my intervention and the reasonable
grounds assessment proceeded on the basis that the penile swab information was excised from
the ITO (March22.1.18-25). References to the penile swab were excised at paras 12, 18 (second
last and last sentences only), 20, 24, 35 (reference to exhibit IH1 only), 39(f), 46 (second last
sentence only).
[429] I also excised para 32(d). At para 32(d), the ITO states that Mr. Abdulkadir’s “T shirt,
underwear, shorts, and shoes were covered in dirt.” At para 32(e), the ITO continued that the
Complainant’s leggings “had dirt on them” (see also paras 36(h), (l)). Det. Paniak confirmed that
there was no investigation or testing of the dirt on Mr. Abdulkadir’s clothing to show that it was
consistent with the dirt at the crime scene (March22.12.15-19). The ITO did not explain that Mr.
Abdulkadir had been located under a car prior to his arrest. I consider the implicit comparison to
be misleading or at least exaggerated.
C. Discussion of ITO Elements
[430] I bear in mind Justice Hill’s comment in Sanchez at para 20(CarswellOnt) that ITOs are
usually prepared without legal advice and are not expected to be drafted with the specificity and
precision of pleadings.
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1. Description
[431] Det. Paniak testified that the description of the suspect was a Black male with long hair
and camouflage shorts. She acknowledged that there were “a few different descriptions from
witnesses but those were the main descriptors” (March22.4.21-27).
[432] In cross-examination, Det. Paniak confirmed that the three descriptors, Black male, long
hair, camo shorts, could describe “countless” individuals. She conceded that it is a “general
description” (March22.4.35-37).
[433] The ITO, fairly, contained several different descriptions of the assailant. One witness
described the assailant as being white. Det. Paniak listed what everyone had said, leaving the
inferences to be drawn by the Judge.
[434] In cross-examination, she was asked whether it caused her concern that some witnesses
described the assailant as “white.” Det. Paniak said that there was one witness who stated that,
but the Complainant described the assailant as Black.
[435] Det. Paniak was asked whether the Complainant having described the individual who
assaulted her as wearing a white or tan T-shirt while Mr. Abdulkadir was arrested wearing a
black T-shirt caused her any concern. She said No. “Given what the woman had just been
through ... not having been spot on with the descriptors did not cause me any alarm”
(March22.5.16-20). The Complainant’s account at para 25(aa) of the ITO does mention the lightcoloured T-shirt, although the T-shirt isn’t mentioned in para 16(i). The apprehended suspect is
described as wearing a black T-shirt in para 16(k). In my opinion, the ITO contained the light
shirt/dark shirt information, although the contrast between the two could have been better
highlighted. An issuing Justice could read what was there and recognize the contrast.
[436] Det. Paniak stated in cross-examination that there were enough consistencies with being
Black and having long or dreadlock hair and camouflage shorts. The consistency of the shorts
stuck out to her because it was something everybody had said (March 22.5.29-39).
2. Alibi
[437] The ITO reported at para 19 that Mr. Abdulkadir had told Cst. Grant that he had received
his head wound while at the Prive Ultralounge. He had been “bottled” while at the club. The ITO
made no comment about these claims. That was fair since no investigation of Mr. Abdulkadir’s
claim was attempted.
[438] Det. Paniak stated in cross-examination that she attempted to obtain video from the
lounge. Some beat members attended to retrieve it. By the time they got there the recordings had
been overwritten. There was no more video. Otherwise, there was no follow-up.
3. Shoe Impression
[439] At para 23(b), the ITO reported that Cst. Golysheva had located a shoe impression in the
mud by the vehicle where the offence was suspected to have occurred. The ITO continued at
para 23(c) that Cst. Golysheva had the investigators take a photograph of Mr. Abdulkadir’s
seized shoes and “the patterns were similar.” At para 32(c), the ITO reported that Cst. Golysheva
advised that “The shoes seized from ABDULKADIR had a similar sole design to the crime scene
footwear impression of a left shoe, but the crime scene print was of poor quality so to do a
(formal) comparison would probably not be possible.” No police comment was attached.
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[440] In my opinion, this information was neutral, at best. If the soles of Mr. Abdulkadir’s
shoes had some distinctive feature inconsistent with the shoe impression, that would be evidence
that he did not make the shoe impression in the mud. For the sole of Mr. Abdulkadir’s shoe to be
“not inconsistent” with the shoe impression in the mud shows only that Mr. Abdulkadir’s shoe
did not exclude him as a suspect. Moreover, it could not be known when the shoe impression
was made. The shoe impression evidence was not evidence that played a positive role in
supporting the reasonable belief that he was assailant. I do not consider the paragraphs in
question to have been improperly included. No argument was received on that point. An issuing
Judge would be well-able to assess the lack of significance of this information. I do not consider
the information to have been misleading.
4. Complainant’s Injuries
[441] As to the Complainant’s injuries referred to in the ITO (paras 22, 36(i)), Det. Paniak’s
understanding was that Ms. King was a qualified nurse and a SART nurse. When asked in crossexamination whether she’d been made aware that Ms. King recognizes injuries but can’t say how
long they were there or how they were obtained, she said I don’t know one way or the other if
she can do that (March22.6.26-34).
[442] Det. Paniak was asked in cross-examination whether she agreed that no expert advised
her that the injuries were consistent with the Complainant having been sexually assaulted. She
said that her information “was from the SART nurse, who has had extensive knowledge and
experience in investigating and gathering exhibits and evidence during sexual assault instances”
(March22.9.41-10.2). She confirmed that Ms. King did not say that she was an “expert.” “But
given her knowledge and experience and training, I would ... take what she says as being
consistent with ... being sexually assaulted” (March22.10.9-13). Det. Paniak said that “we rely on
the SART nurses to do the examinations and give us information that can help us determine
whether a sexual assault may have occurred” (March22.10.20-22).
[443] In my opinion, the injury information was properly included in the ITO. At stake were
reasonable grounds, not proof beyond a reasonable doubt. A reasonable inference given the
Complainant’s account of the assault were that the injuries were caused by that assault. That is
what Ms. King noted and that is what Det. Paniak reported. Formal qualification of Ms. King as
an expert was not required for ITO purposes. Whether expert evidence would be required on the
timing and causation of the injuries would be an issue for trial.
[444] I do not consider the injury evidence to have been misleading or to have been improperly
included in the ITO.
5. Photo Line-Up Identification
[445] I consider Det. Paniak’s report of the photo line-up at para 26 of the ITO to be accurate.
As indicated earlier, I do not view the Complainant’s failure to complete the form respecting
photo #2 to show any uncertainty about her identification. Omission of that fact was not
misleading. The interaction of the responses to photo #2 and photo #3 are matters for trial not the
ITO. In my opinion, Det. Paniak properly had no concern respecting the Complainant’s
comments about photo #2. Det. Paniak reported the Complainant’s emotional reaction. That was
relevant for ITO purposes. Det. Paniak observed that when the Complainant saw photo #3, “she
started crying, and she put a very emotional response out. She was crying. It was a very
emotional response” (March22.8.8-13).
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[446] Det. Paniak was not concerned with the Complainant having verbalized “I’m pretty sure
that’s him.” She said that’s quite often what people say in photo line-ups.
[447] Det. Paniak interpreted the Complainant’s question “Do I just say he is the one that
sexually assaulted me” to be her “trying to figure out what exactly she’s supposed to write in the
comments, because I know a lot of the times people ask that. They’re not sure what they’re
supposed to say” (March22.27-31). Again, as indicated above, I agree with Det. Paniak.
[448] I do not consider the report of the photo line-up in the ITO to be misleading or to omit
critical information.
6. Leggings
[449] Det. Paniak was not aware that continuity respecting the leggings had been compromised
at the time of swearing the ITO. Whether or not the continuity gap fatally undermines the weight
of the leggings’ DNA evidence is a matter for trial.
D. Assessment
[450] With the redaction of the indicated evidence, does sufficient reliable evidence remain to
support issuing the warrant?
[451] The ITO reported


the Complainant’s account of events (which drew some corroboration from civilian
witnesses, the location of the Complainant’s shoe, some video evidence, the location of
bodily substances on the Complainant and her clothing, her physical injuries, her physical
condition including dirt having been found on her clothing, her physical state when she
presented for her SART examination (para 36(a)), and her emotional state during her
interview with Det. Paniak (“investigator’s note” following para 25(aa)).



the Complainant’s description of the perpetrator.



Mr. Abdulkadir having “fit” the description provided by the Complainant and having
been arrested between 25 minutes (reported by Cst. Grant at para 14(e)) to 40 minutes
after the initial 911 call (paras 16(a) and (j)).



the Complainant’s identification of Mr. Abdulkadir in the photo line-up, accompanied by
her strong emotional reaction to his photograph.



the conclusively established presence of semen on the Complainant’s leggings.



DNA typing from an anal swab from the Complainant showing a profile of mixed origin
having originated from three individuals, including an unknown Male 1 and the
Complainant (para 39(a)).



DNA typing from an inner groin swab from the Complainant showing a profile of mixed
origin consistent with having originated from three individuals, including a major
component matching the profile of Male 1 (para 39(b)).



DNA typing from a vaginal swab from the Complainant showing a profile of mixed
origin consistent with having originated from three individuals, two of whom were male,
with one of the possible contributors being Male 1 and the female component matching
the Complainant (para 39(c)).
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DNA typing from three areas of leggings worn by the Complainant showing a profile of
mixed origin consistent with having originated from at least three individuals with the
profile of the major component matching Male 1; and from another area of the leggings,
human semen was identified, with the DNA typing profile being of mixed origin having
originated from two individuals, Male 1 and the Complainant (para 39(d), (e)).



the Male 2 profile figuring in some of the mixed profiles likely belonged to the
Complainant’s boyfriend. The Complainant had sexual relations with her boyfriend the
day before the sexual assault. Det. Paniak stated that she had made arrangements to
obtain a consent sample from the boyfriend but the meeting did not take place and the
sample was not obtained (paras 46, 35).



a report from the RCMP CODIS Administration had been received stating that the Male 1
profile obtained from the anal swab was linked to two other EPS cases. In one case, Mr.
Abdulkadir was not listed in the report nor was he the accused. In the other, Mr.
Abdulkadir was listed as a “subject” (sic) in a sexual interference complaint. The link
was not with the penile swab profile (para 41).



Det. Paniak was not notified that the Male 1 profile had been matched to any DNA
profile in the National DNA Data Bank or Local Crime Scene Index (paras 13, 42; see
para 43 (c)).

[452] The purpose of the warrant would be to obtain bodily substances for forensic DNA
analysis from Mr. Abdulkadir so that his DNA profile could be forwarded for comparison with
the DNA profile for Male 1 (para 49).
[453] In my opinion, the remaining evidence in the ITO amply supported reasonable grounds
for believing that Mr. Abdulkadir was a party to the sexual assault causing bodily harm against
the Complainant and that forensic analysis of a bodily substance from Mr. Abdulkadir will
provide evidence about whether the bodily substances found on the Complainant and her
clothing were from Mr. Abdulkadir.
VII. Execution of the DNA Warrant
A. Events
1. At ERC
[454] On November 18, 2016, Det. Paniak attended ERC where Mr. Abdulkadir was lodged.
She went with her partner at the time, Det. Kathy Foote.
[455] They met Mr. Abdulkadir in a holding cell at ERC. The events were video recorded.
[456] ERC security officers brought Mr. Abdulkadir into the cell. Det. Paniak began to read the
advisory for taking DNA samples and the warrant. Mr. Abdulkadir was told of his right to
contact counsel, including his right to contact counsel of his choice.
[457] Mr. Abdulkadir wanted to talk to a lawyer immediately.
[458] The phone was in the cell.
[459] Det. Paniak left the cell. She returned shortly afterwards and finished reading the warrant
to him. She let him use the phone again.
[460] The warrant said why the sample was going to be taken.
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[461] When Det. Paniak returned, Mr. Abdulkadir said that he wanted to go back to his cell and
he couldn’t get hold of his lawyer because he was in court.
[462] Det. Paniak suggested that Mr. Abdulkadir call Legal Aid or “any sort of counsel” and
gave him a number to call.
[463] Mr. Abdulkadir had the use of the phone for almost an hour and hadn’t been able to
contact a lawyer.
[464] During the periods that Mr. Abdulkadir had the use of the phone to contact counsel, no
audio recording was made. The video was stopped. A few moments were recorded on video of
Mr. Abdulkadir with the phone in his hand, but no conversations were recorded.
[465] Det. Paniak felt that Mr. Abdulkadir had been given a reasonable opportunity to contact a
lawyer. She called the security officers in case Mr. Abdulkadir would resist giving a sample.
[466] Four guards came into the room.
[467] Mr. Abdulkadir did not resist. He did state that he did not consent to the taking of the
sample.
[468] Det. Paniak took a blood sample from Mr. Abdulkadir. Guards held each of Mr.
Abdulkadir’s wrists. Det. Paniak took blood from Mr. Abdulkadir using a small spring-loaded
lancet that pricked his finger causing bleeding. His blood was put onto a card, put into an
envelope with desiccant pouches, and sealed.
[469] He was then returned to his cell.
2. Further Evidence
[470] Det. Paniak confirmed in cross-examination that “time was not of the essence” respecting
the taking of the DNA sample. The warrant would have been active for four months. It was
stated to remain in force until February 17, 2017.
[471] Det. Paniak confirmed that she did not give Mr. Abdulkadir a phone book or other list of
phone numbers for lawyers. She did give him a number for Legal Aid. She did not confirm that
the phone number she gave to Mr. Abdulkadir was actually working.
[472] She confirmed that the advisory she read to Mr. Abdulkadir stated that:
All persons detained in police custody have the right to immediate legal advice
regardless of their financial status. Detained persons also have the right to choice
of counsel. You may choose to use the appropriate free legal advice numbers or
the telephone books provided to contact a lawyer of your choice ....
She specifically confirmed that the advisory says that he had the right to counsel of choice.
[473] She confirmed that she did not assist Mr. Abdulkadir in contacting the lawyer he wanted
to talk to.
[474] She knew that Mr. Abdulkadir wanted to speak to a specific lawyer and that she had been
advised by Mr. Abdulkadir that the lawyer was in court.
[475] She did not confirm whether the phone in the room was actually working. Mr.
Abdulkadir, though, did not say that the phone was not working. I observe as well that Mr.
Abdulkadir had said that his counsel was in court and not available, information that he had
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gathered by using the telephone. I take Mr. Abdulkadir’s claims to confirm that the phone was
working.
3. Storage and Transmission of the Blood Sample
[476] Det. Paniak put the blood sample in the vault at the sexual assault unit, a locked fridge. In
cross-examination, she confirmed that there could have been other DNA samples in that fridge.
Eight to ten detectives had access, as did Crime Scene Investigation members, about another 25
officers. Det. Paniak explained in re-examination that a process was in place to ensure that
exhibits put into the fridge were linked to the proper file. A log is kept, recording who put an
exhibit into the fridge and who took it out, indicating the time, file number, and exhibit. That
process was in place at the material time. She was aware of no instances when exhibits were
linked to the wrong file.
[477] She had Cst. Golysheva collect the exhibit and store it in the Crime Scene Investigation
unit exhibit lockers.
[478] Det. Paniak subsequently submitted another request for analysis to the Forensic
Assessment Centre for the sample taken from Mr. Abdulkadir to be compared to the Male 1
DNA sample obtained from the Complainant. When she was advised the exhibit was accepted,
she had Cst. Golysheva submit the exhibit to the RCMP Lab.
B. Assessment
1. Privacy and the Right to Counsel
[479] The right to consult counsel protected by s. 10(b) is a right to consult counsel in private.
Privacy, the protection of communications with counsel from non-consensual disclosure, is
inherent in the right to consult counsel. There is no requirement to request privacy: R v Playford,
1987 CanLII 125, 40 CCC (3d) 142, 1987 CarswellOnt 122 (CA), Goodman JA at para 40. Para
41 of Playford quotes Justice Dea in R v Rudolph (1986), 48 Alta LR (2d) 165 (QB) at 168:
“Without privacy, a person arrested or detained cannot exercise his right to retain and instruct
counsel. On the other hand, the amount of privacy required need not be great. At minimum, a
person must be able to speak to and listen to a lawyer without the conversation being overheard.
Without that minimum, the right to retain and instruct counsel without delay is infringed.”
[emphasis added]
[480] At para 47 of Playford, Justice Goodman wrote that:
proof that an accused could instruct and consult counsel in private only by
whispering or by some other unusual device does not meet the test of privacy ....
Where the circumstances are such that an accused would reasonably believe that
his conversation to retain or instruct counsel could be overheard by police, it
cannot be said that his right to privacy has not been infringed unless it can be
shown that he was in fact able to retain and instruct counsel privately. [emphasis
added]
See also R v Notay, 2021 ABQB 706, Whitling J at para 134; R v Kucherawy, 2017 ABQB 278,
Millar J at para 28; R v Edgar, 2013 ABPC 238, Johnson PCJ at paras 66-69; R v Dowell, 2010
ABPC 389, Matchett PCJ at paras 10, 19, 27; R v Veness, 2007 ABQB 283, Nation J at para 18
(“The law is clear that the accused is entitled to exercise his consultation with counsel in private.
If the circumstances are not private, and it is shown that during the exercise of the phone call or
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consultation the accused reasonably believed his call was not private, he will be prejudiced”); R
v Coaster, 2014 MBCA 108 at paras 31-35.
[481] In R v Hume, 2013 ONCJ 380, Justice Schwarzl wrote at para 31 that “[a]n actual lack of
privacy breaches the s. 10(b) right;” see also para 36; R v McLean, 2014 ABPC 231, Saccomani
PCJ at para 30.
[482] In this case, the visual/video aspect of the recording continued while Mr. Abdulkadir was
using the telephone in the cell over some very brief periods. It is true that even when detainees
use a phone room, there can be occasional observation typically through a door window for
legitimate purposes, such as ensuring the health of the detainee and ensuring that property
damage does not occur.
[483] The critical point is that no communications between client and lawyer were intercepted.
No personal information, no actual communications were recorded. The visual recording did not
provide any evidence of what was said by Mr. Abdulkadir. There was no recording whatsoever
of the other side of the conversation. See R v Greene, 1999 CanLII 32585, 213 NBR (2d) 68
(CA), Larlee JA at para 15:
[15] .... The trial judge and the appeal judge both accepted the evidence of the
police officer that the audio switch was turned off. Under those circumstances, the
room was private and the conversation could not be heard. Therefore, Mr. Greene
did not prove that his Charter rights were violated.
[484] Hence, the visual/video recording of Mr. Abdulkadir did not violate his rights under s.
10(b) of the Charter.
2. Duty to Hold Off and Right to Counsel of Choice
(a) Detention and the Right to Counsel
[485] The execution of the DNA warrant required that Mr. Abdulkadir be detained. He was
detained in the cell. He was certainly detained when Det. Paniak entered with guards. Mr.
Abdulkadir was physically detained when his wrist was held. He therefore had the right to
consult counsel. Det. Paniak told him that he had the right to consult counsel. See R v Johnson,
2016 ONSC 3947, Munroe J at para 169.
[486] I add that the right to consult counsel is engaged even if a detainee had earlier consulted
counsel. First, the detention for the execution of the DNA warrant is a new detention. Second,
the execution of the DNA warrant involves an accused in a new procedure re-triggering the right
to counsel: see R v Sinclair, 2010 SCC 35, McLachlin CJC and Charron J at paras 2, 50; R v
TGH, 2014 ONCA 460, Doherty JA at paras 39-40.
(b) Right to Counsel of Choice
[487] Further, Mr. Abdulkadir had the right to consult counsel of choice. Det. Paniak told him
he had the right to consult counsel of choice.
[488] Section 10(b) provides a detainee with a reasonable opportunity to consult counsel of
choice. During that period, the police are required to hold off on continuing the investigation
with the detainee. If the lawyer of choice is not available within a reasonable period, the detainee
is expected to contact another lawyer. If the detainee does not, the police duty to hold off is
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suspended and they may continue their investigation. We read the following at para 35 of the
decision of McLachlin CJC and Charron J in R v Willier, 2010 SCC 37:
[35] Should detainees opt to exercise the right to counsel by speaking with a
specific lawyer, s. 10(b) entitles them to a reasonable opportunity to contact their
chosen counsel prior to police questioning. If the chosen lawyer is not
immediately available, detainees have the right to refuse to speak with other
counsel and wait a reasonable amount of time for their lawyer of choice to
respond. What amounts to a reasonable period of time depends on the
circumstances as a whole, and may include factors such as the seriousness of the
charge and the urgency of the investigation: Black. If the chosen lawyer cannot
be available within a reasonable period of time, detainees are expected to exercise
their right to counsel by calling another lawyer or the police duty to hold off will
be suspended: R. v. Ross, [1989] 1 S.C.R. 3; and Black. As Lamer J. emphasized
in Ross, diligence must also accompany a detainee’s exercise of the right to
counsel of choice ....
See also R v McCrimmon, 2010 SCC 36 at paras 17-18; R v Black, [1989] 2 SCR 138, Wilson J
at 155.
(c) Assessment
[489] Mr. Abdulkadir was diligent. He tried to telephone counsel. He told Det. Paniak that his
counsel was not available because he was in court.
[490] I infer that Det. Paniak concluded that Mr. Abdulkadir had taken enough time. He’d had
about an hour. He had run down his reasonable opportunity to consult counsel. In effect, she
concluded that time was up. In my opinion, this was not a reasonable conclusion in the
circumstances.
[491] Mr. Abdulkadir faced serious charges. However, executing the warrant was not urgent.
Det. Paniak provided no evidence supporting a finding that the warrant had to be executed on the
day she attended at ERC. It may be – I don’t know – that the sample had to be submitted to the
RCMP Lab within some period set in the authorization. There was no evidence of that. The
warrant itself was valid until February 2017.
[492] Further, Mr. Abdulkadir was not going anywhere. Neither was the DNA evidence he
might yield.
[493] The evidence did not support an inference that Mr. Abdulkadir’s reports about his
counsel were not true.
[494] It would have been inconvenient for Det. Paniuk to return to ERC and this would involve
an expenditure of public resources and her time. I cannot conclude, though, that there were
reasons for proceeding with the execution of the warrant immediately, without Mr. Abdulkadir
being given the opportunity to consult counsel of choice.
[495] I add that enough time had not passed so that it would have been reasonable for Mr.
Abdulkadir not to talk to counsel of choice but to consult with counsel available through Legal
Aid or other counsel. In the circumstances, Mr. Abdulkadir was not obliged to call Legal Aid or
other counsel or face the suspension of the police duty to hold off.
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[496] I find that Mr. Abdulkadir’s right to consult counsel of choice protected under s. 10(b) of
the Charter was violated.
3. Non-Compliance with ss. 487.06 and 487.07
[497] It was asserted that Det. Paniak failed to comply with the statutory directions of ss.
487.06 and 487.07.
[498] Det. Paniak acted under authorization from a duly issued warrant.
[499] Det. Paniak read the warrant to Mr. Abdulkadir. She explained how the samples would be
taken from him. She explained the purpose for taking the samples. She informed him that she
had authority to use as much force as is necessary for the purpose of taking samples. She
informed him that the results of the forensic DNA analysis may be used in evidence and referred
to the charges that he was facing (s. 487.07(1)(a)-(e)).
[500] She took Mr. Abdulkadir’s blood by “pricking the skin with a sterile lancet” (s.
487.06(1)(c)).
[501] She followed the terms and conditions of the warrant (s. 487.06(2)). She was able by
virtue of her training and experience to take the sample by way of the sterile lancet.
[502] The main issue concerns s. 487.07(3), whether Det. Paniak ensured that Mr. Abdulkadir’s
privacy was respected in a manner that was reasonable in the circumstances.
[503] The s. 10(b) violation must be removed from this assessment.
[504] In my opinion, Det. Paniak ensured that Mr. Abdulkadir’s privacy was respected in a
manner that was reasonable in the circumstances. The DNA was extracted in a private room.
Guards were in the room but that was to deal with the risk of resistance. Mr. Abdulkadir was
insistent that he did not consent to the procedure. He repeated this multiple times, although he
did also say that he was not resisting. In the circumstances, Det. Paniak could reasonably
anticipate the need for assistance in taking the blood sample. The procedure itself, the pricking of
his finger, only slightly interfered with bodily integrity. The procedure itself did not offend
personal dignity. The officers were polite and not aggressive, although there were four of them. I
do not view that number as excessive since it could not be predicted how Mr. Abdulkadir would
react. Two officers laid hands on Mr. Abdulkadir but each only held his wrist to ensure that the
samples could be taken. I do not view the recording of the process as offending privacy. The
recording benefited all who were present, including Mr. Abdulkadir. The recording was
necessary to ensure that there would be good evidence of what occurred, precisely for criminal
trial purposes. The recording was not made public except within open court.
[505] I find that Det. Paniak complied with the requirements of ss. 487.06 and 487.07.
C. DNA Evidence Transmission
[506] On November 18, 2016, Cst. Golysheva attended at Downtown Division and picked up
exhibit LP4, the DNA sample seized from Mr. Abdulkadir. The sample had been in the sexual
assault section secured fridge. She returned it to the CSI unit lab, secured it in a locker, then
shipped it to the RCMP Lab on November 23 via Purolator.
[507] Cst. Golysheva confirmed that LP4 was a blood sample on a card. It was in a sealed
envelope. It was in another plastic bag. She did not open the plastic bag or the envelope. She
documented the shipping.
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VIII. Second DNA Report (January 4, 2017)
[508] The second DNA report concerned exhibit LP4, the blood sample taken from Mr.
Abdulkadir.
[509] The particulars of the analyses of the exhibits remained the same, except for the
statements respecting Male 1.
[510] In short, the result of the second DNA report was that Mr. Abdulkadir’s DNA profile
matched the profile of Male 1. The male DNA found on the Complainant and her clothes
matched the blood taken from Mr. Abdulkadir. Mr. Solinksi testified that he was certain of the
match between Male 1 and LP4, 100% (April27.31.41).
A. Results of Analyses
1. MK10 - Leggings
[511] Four areas on the Complainant’s leggings, exhibit MK10, were tested. Three showed a
profile of mixed origin consistent with having originated from three individuals:


Area AA, outside back left waistband: Blood but not semen was identified. The profile of
the major component matched LP4. The estimated probability of selecting an unrelated
individual at random from the Canadian Caucasian population with the same profile was
1 in 16 quadrillion (16 with 15 zeros).



Area AC, lower middle of back panel: No blood or semen identified. The profile of the
major component matched LP4. The estimated probability of selecting an unrelated
individual at random from the Canadian Caucasian population with the same profile was
1 in 1.1 sextillion (1 with 21 zeros).



Area AD, inside lower portion of manufacturer’s tag: Semen but not blood identified.
The profile of the major component matched LP4. The estimated probability of selecting
an unrelated individual at random from the Canadian Caucasian population with the same
profile was 1 in 1.1 sextillion.

[512] For Area AB of exhibit MK10, outside, middle of front waistband, semen but not blood
identified, the profile was of mixed origin consistent with having originated from two
individuals. The profile of the male component matched LP4. The estimated probability of
selecting an unrelated individual at random from the Canadian Caucasian population with the
same profile was 1 in 1.1 sextillion.
2. MK4 - Vaginal Swab
[513] MK4, the vaginal (vulva/labia) swab was not examined for semen. The DNA profile was
of mixed origin consistent with having originated from three individuals, two of whom are male.
LP4 and Male 2 (a second unknown individual) were possible contributors to the male
component. The estimated probability of selecting an unrelated individual at random from the
Canadian Caucasian population with the same profile as a possible contributor to this mixed
profile (i.e., the likelihood of a random person being a contributor) is 1 in 6.1 billion
(April27.32.36-27). (There are about 8 billion people on earth.)
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3. MK7 - Anal Swab
[514] MK7, the anal swab, was not examined for semen. The DNA profile was of mixed origin,
consistent with having originated from three individuals. The profile of the male contributor
matched LP4. The estimated probability of selecting an unrelated individual at random from the
Canadian Caucasian population with the same profile was 1 in 1.1 sextillion.
4. MK8 - Inner Groin Swab
[515] MK8, the inner groin swab, was not examined for semen. The DNA profile was of mixed
origin consistent with having originated from at least three individuals. The profile of the major
male component matched LP4. The estimated probability of selecting an unrelated individual at
random from the Canadian Caucasian population with the same profile was 1 in 11 quintillion
(11 with 18 zeros).
B. References to Canadian Caucasian Population
[516] Mr. Solinksi testified that the Canadian Caucasian population is the standard reference
database used in the RCMP Lab. It is the most relevant database. The database was used to
calculate the likelihood that the DNA did not belong to Mr. Abdulkadir but to a random third
party who had the same DNA profile as Mr. Abdulkadir.
[517] Mr. Solinski was cross-examined respecting the appropriateness of the use of this
database in the circumstances of the offences. The concern was not that the calculations were
wrong or unreliable per se, but that the use of the Canadian Caucasian population database
resulted in an excessive or exaggerated prediction of the likelihood that the DNA was deposited
by a third party with the same STR DNA profile as Mr. Abdulkadir.
[518] I did not understand the claim to be that the prejudicial effects of the evidence
outweighed probative value and the evidence of the second DNA analysis was inadmissible.
Rather, I understood the claim to be that the statistical significance of the match was not as great
as suggested by Mr. Solinksi. Diminished statistical significance goes to the weight or probative
value of the DNA evidence.
[519] I will therefore defer my discussion of the database issue pending determination of the
exclusion of evidence under s. 24(2).
IX. Analysis under s. 24(2) of the Charter
A. Framework
[520] Under s. 24(2),
(2) Where ... a court concludes that evidence was obtained in a manner that infringed or
denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded
if it is established that, having regard to all the circumstances, the admission of it in the
proceedings would bring the administration of justice into disrepute.
[521] A party seeking exclusion must first establish that the evidence was “obtained in a
manner” that infringed or denied any rights or freedoms guaranteed by the Charter.
1. Obtained in a Manner
[522] The Supreme Court has established a broad approach to the “obtained in a manner” link
between impugned conduct and impugned evidence: R v Pino, 2016 ONCA 389; see R v Cuff,
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2018 ONCA 276 at para 30; R v Mian, 2014 SCC 54 at para 83; R v Kenowesequape, 2018
ABQB 135, Khullar J, as she then was, at paras 31-34. Evidence is “obtained in a manner that
infringed or denied Charter rights” if the cause of the evidence being recovered was the Charter
violation, if the Charter violation had a temporal connection with the recovery of the evidence,
or if the Charter violation had a contextual connection with the recovery of the evidence. A
“temporal connection” is one that is close in time and that might straddle an accused’s detention
or arrest. A “contextual connection” pertains to “the surroundings or situation in which
something happens:” Pino at para 74. In R v Jaser, 2014 ONSC 6052, Justice Code wrote at para
16 that
the first branch of the s. 24(2) test for exclusion of evidence (“obtained in a manner”)
requires an examination of the entire chain of events or course of conduct leading to the
obtaining of the evidence, including any temporal, contextual or causal connections
between an earlier breach of the Charter and any subsequently obtained evidence ....
[523] In my opinion, the failed use of the Taser was not causally, temporally, or contextually
connected with the recovery of any evidence, although that does not necessarily mean that this
Charter violation has no further relevance to the s. 24(2) analysis.
[524] The violation of the right to counsel was temporally and contextually connected with the
recovery of the blood sample from Mr. Abdulkadir.
2. Bring the Administration of Justice into Disrepute
[525] The party seeking exclusion must then establish that the admission of the evidence would
bring the administration of justice into disrepute. If admitting the evidence would bring the
administration of justice into disrepute, exclusion is mandatory.
(a) Focus on the Administration of Justice
[526] The focus of the s. 24(2) inquiry is on the adverse impact of admitting the evidence on
the administration of justice, not on the adverse impact on the particular criminal trial. At issue is
the risk to the repute of the justice system viewed in the long term by a reasonable person
informed of all relevant circumstances and the importance of Charter rights: R v Lafrance, 2022
SCC 32, Brown J at para 89; R v Le, 2019 SCC 34, Brown and Martin JJ at para 139; R v Grant,
2009 SCC 32, McLachlin CJC and Charron J at para 68.
(b) Avenues of Inquiry
[527] In Grant, the Supreme Court identified three avenues of inquiry to guide courts in
determining whether the admission of evidence would bring the administration of justice into
disrepute:




the seriousness of the Charter infringing state conduct;
the impact of the breach on the Charter protected interests of the accused; and
society’s interest in the adjudication of the case on its merits.

[528] In R v McGuffie, 2016 ONCA 365 at paras 62 and 63, Justice Doherty provided some
useful guidance on the balancing of the results of the inquiries pursued under s. 24(2):
[62] The first two inquiries work in tandem in the sense that both pull toward
exclusion of the evidence. The more serious the state-infringing conduct and the greater
the impact on the Charter-protected interests, the stronger the pull for exclusion. The

Page: 67
strength of the claim for exclusion under s. 24(2) equals the sum of the first two inquiries
identified in Grant.
In Le, the Court confirmed that it is not necessary for both lines of inquiry to support exclusion.
It is the “sum and not the average of those first two lines of inquiry that determines the pull
towards exclusion,” that is, their “cumulative weight:” Le at para 141; Lafrance at para 90.
[529] Justice Doherty continued at para 62 of McGuffie that
The third inquiry, society’s interests in an adjudication on the merits, pulls in the opposite
direction toward the inclusion of evidence. That pull is particularly strong where the
evidence is reliable and critical to the Crown’s case: see R. v. Harrison … at paras. 3334.
B. Assessment - Avenues of Inquiry
1. Seriousness of the Charter-infringing conduct
(a) Nature of the First Line of Inquiry
[530] The first line of inquiry considers the Charter violation or violations by looking to the
conduct of the State actors. Subsection 24(2) does not establish an automatic exclusion rule, with
every Charter violation requiring the exclusion of evidence. Rather, s. 24(2) recognizes that the
administration of the law is a human activity, subject to error and imperfection. Not every bare
Charter violation will result in the exclusion of evidence.
[531] The minimum necessary wrongful conduct by the authorities must have occurred to
warrant a finding of a Charter violation. The actual wrongful conduct may have been only that
minimum or may have involved more serious or significant improper activity.
[532] The focus of this line of inquiry is on situating the seriousness of the particular wrongful
police conduct on the spectrum of wrongdoing, with “inadvertent or minor violations” at one end
of the spectrum and “wilful or reckless disregard of Charter rights” at the other: R v Marakah,
2017 SCC 59, McLachlin CJC at para 61; R v Paterson, 2017 SCC 15, Brown J at para 43.
[533] Factors relevant to situating State actors’ conduct on the scale of culpability include
whether the conduct was inadvertent or in good faith, based for example on judicial authority,
legal advice, or legal understanding that turned out to be wrong; whether the conduct involved
the intentional or reckless violation or disregard of rights; whether the conduct was part of a
pattern of wrongful conduct; or whether the conduct resulted from improper or arbitrary
motivations: R v Harrison, 2009 SCC 34, McLachlin CJC at para 25; Le at para 143.
[534] Ignorance of Charter standards should not be equated with good faith: R v Buhay, 2003
SCC 30, Arbour J at para 59; R v Loewen, 2010 ABCA 255, Berger JA (dissenting) at paras 84
and 107; R v Harflett, 2016 ONCA 248 at para 44. Yet there is a spectrum of culpability even
within negligence. Negligence extends, on the one hand, to momentary lapses of attention and
diligence leading to conduct just outside the standard of the reasonable person, to what used to
be referred to as “gross negligence,” prolonged and severe deviations from standards obvious to
anyone.
[535] State actors’ conduct must be assessed in the totality of the circumstances: R v Belnavis,
1997 CanLII 320 (SCC), [1997] 3 SCR 341 at para 41.
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[536] The more serious the Charter-violating conduct of the State actors, the stronger the case
for exclusion of evidence. This is because admitting the evidence despite the wrong-doing would
amount, in effect, to the court condoning or ignoring the wrong-doing. It would amount, in
effect, to the court disregarding the rule of law, the requirement that the State abide by the rule of
law: Grant at paras 72 and 74; Le at para 143. The seriousness inquiry, then, entails judicial selfreflection on the constitutional tolerability of the Charter violation.
(b) Conclusions based on the Seriousness of the Charter Violation
[537] In my opinion, the violation of Mr. Abdulkadir’s right to counsel was serious. The duty to
permit Mr. Abdulkadir to contact counsel of choice was manifest. It had been read to Mr.
Abdulkadir by Det. Paniak. Mr. Abdulkadir did have about an hour to contact counsel, but the
explanation was that counsel was not available because counsel was in court. There was no
urgency. Det. Paniak, in effect, decided that enough was enough and the sample would be taken
then and there.
[538] The violation was modestly mitigated by Det. Paniak providing the option of contacting
Legal Aid.
[539] The use of the Taser should be considered at this point. If this Charter violation coupled
with the violation of the right to counsel demonstrated a pattern of disregard or systemic
disregard for Mr. Abdulkadir’s constitutional rights, the seriousness of the Charter violation
would be magnified. However, I discern no pattern of disregard or systemic disregard for Mr.
Abdulkadir’s constitutional rights. The use of the Taser was a mistake made in the stressful
highly dynamic circumstances of a foot chase. Section 7 of the Charter was the farthest thing
from Cst. Turnell’s mind when he fired the weapon. The use of the Taser was not connected with
the recovery of evidence. In contrast, Det. Paniak was expressly aware of the s. 10(b) duties
imposed on the police in the room with Mr. Abdulkadir. Her error was a misinterpretation of the
scope of the duty to hold off. She was concerned with the recovery of evidence.
2. Impact of the breach on the Charter-protected rights of the accused
(a) Nature of the Second Line of Inquiry
[540] The second avenue of inquiry requires an evaluation of the extent to which the Charter
violation actually undermined the interests protected by the right infringed. The inquiry looks to
the effect of the Charter violation on the person whose rights were violated. The Charter
violation is assessed from the perspective of the impact on the accused and from the perspective
of the interest affected by the infringement – that is to say, from the perspective of the interests
of all citizens - rather than from the perspective of the conduct of the police. The impact of a
Charter violation on an accused may range from fleeting and technical to profoundly intrusive:
Grant at para 76. The more serious the impact on Charter-protected rights the greater the risk
that admission would diminish the repute of the administration of justice: Grant at para 76; Le at
para 151.
[541] In Lafrance, Justice Brown wrote as follows at para 97 respecting the violation of s.
10(b):
[97] This case involved two breaches of s. 10(b). While not determinative, I am alive
to the Court’s description of the right guaranteed by s. 10(b) as “the single most
important organizing principle in criminal law” (R. v. P. (M.B.), [1994] 1 S.C.R. 555, at
p. 577). Any breach of this provision “undermines the detainee’s right to make a
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meaningful and informed choice whether to speak, the related right to silence, and, most
fundamentally, the protection against testimonial self‑incrimination” (Grant, at para. 95).
(b) Conclusions based on the Impact of the Charter Violation
[542] In my opinion, the violation of the right to counsel had a negligible effect on Mr.
Abdulkadir’s interests.
[543] Det. Paniak relied on a lawfully obtained warrant. She had judicial authorization to obtain
a blood sample from Mr. Abdulkadir. Justice McIntyre wrote in Wilson v The Queen, [1983] 2
SCR 594 at 599 that “[i]t has long been a fundamental rule that a court order, made by a court
having jurisdiction to make it, stands and is binding and conclusive unless it is set aside on
appeal or lawfully quashed.” See R v Brosseau, 2001 ABPC 220, Allen PCJ at paras 76, 77; R v
Admasu, 2021 ABQB 228, Henderson J at para 51.
[544] There was no argument that communication with counsel would have resulted in the
execution of the warrant being blocked. Communication with counsel would have delayed
execution but not stopped it. In theory, an application for certiorari might have been made to
quash the warrant but in my opinion such an application would have had no reasonable prospect
of success. I found that the warrant was properly issued with excisions. The record in a certiorari
application would have been less complete than the record before me. In the absence of any
meritorious application to set aside the warrant, it would have been executed in due course.
[545] Whether the warrant was executed on November 18 or November 20 or in early February
2017, the evidence recovered would have been the same.
[546] In my opinion, the recovery of blood from Mr. Abdulkadir was a matter of inevitable
discovery. The grounds for the seizure were secure. Only the timing of execution was at issue.
See Fearon at para 96.
[547] The blood was taken from Mr. Abdulkadir but he was not involved in forming the
information extracted from his blood. That code formed him. The use of the information derived
from his blood would not amount to turning Mr. Abdulkadir’s own words or conduct, his own
meaningful activity, against him. In that sense, the use of this evidence in the trial would not be
unfair to Mr. Abdulkadir.
[548] Det. Paniak asked Mr. Abdulkadir no questions. He volunteered no information about his
case. His right to make a meaningful and informed choice to speak to the police, his right to
silence, and his protection against testimonial self-incrimination were not affected by the
violation of his right to counsel.
[549] The warrant was executed in the manner contemplated by statute. There was no use of
force imposed that was not justified in the circumstances. A sterile lancet was used and the drops
of blood were recovered.
[550] I refer to Justice Doherty’s decision in TGH at paras 58-60:
[58] The second line of inquiry on the s. 24(2) analysis, the impact of the breach on the
Charter-protected interests of the appellant, is straightforward. By not advising the
appellant of the right to counsel, the police denied him the ability to make an informed
choice whether to comply with the police demands. The ability to make that choice is a
core component of both personal autonomy and security of the person.
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[59] The impact of the s. 10(b) breach on the appellant’s ability to make an informed
decision was undoubtedly significant: Grant, at para. 137. Its significance is, however,
tempered by two factors. First, the police did not attempt to take advantage of the absence
of legal advice by attempting to elicit incriminating evidence from the appellant in the
form of admissions or other statements. A breach of s. 10(b) becomes all the more
significant where the police attempt to elicit incriminating statements from the detainee.
This is because one of the fundamental reasons for requiring access to counsel is to
ensure that the detainee is made aware of his right to silence and the protection against
self-incrimination: Grant, at para. 136.
[60] Second, even if the appellant had been advised of his right to counsel and
exercised that right, nothing in this record suggests that anything counsel may have said
would have altered the course of the police conduct. The police would have taken the
appellant to the hospital, executed the warrant as they were entitled to do and the
photographs would have been taken. The absence of any causal connection between the
breach of s. 10(b) and the obtaining of the challenged evidence leads me to conclude that
the evidence would have been available even if the police had complied with s. 10(b).
This diminishes, to some degree, the significance of the breach on the appellant's Charterprotected interests: R. v. Côté, [2011] 3 S.C.R. 215, [2011] S.C.J. No. 46, 2011 SCC 46,
at paras. 69-74; R. v. MacMillan (2013), 114 O.R. (3d) 506, [2013] O.J. No. 727, 2013
ONCA 109, 296 C.C.C. (3d) 277, at paras. 67-72. [emphasis added]
3. Society’s interest in the adjudication of the case on its merits
(a) Nature of the Third Line of Inquiry
[551] According to Grant at para 79, the third line of inquiry concerns “whether the truthseeking function of the criminal trial process would be better served by the admission of the
evidence or its exclusion.” In Le at para 98, this line of inquiry is described as concerning the
societal interest in adjudication on the merits, but in light of the impact of state misconduct on
the administration of justice. At para 158 of Le, the Court wrote that
[158] .... While disrepute may result from the exclusion of relevant and reliable
evidence (Grant, at para. 81), so too might it result from admitting evidence that deprives
the accused of a fair hearing or that amounts to “judicial condonation of unacceptable
conduct by the investigatory and prosecutorial agencies” ([R. v.] Collins[, [1987] 1
S.C.R. 265], at p. 281). An “adjudication on the merits”, in a rule of law state,
presupposes an adjudication grounded in legality and respect for longstanding
constitutional norms.
Factors relevant to this avenue of inquiry are the reliability of the evidence, its importance to the
Crown’s case, and the availability of other evidence: Grant at para 139; Harrison at paras 33
and 34; Lafrance at para 100.
(b) Conclusions based on the Interest in Adjudication on the Merits
[552] In my opinion, the evidence derived from the seizure of Mr. Abdulkadir’s blood is central
to the interest in the adjudication of this trial on the merits. The evidence is reliable. It is
important to the Crown’s case. There are no substitutes or evidential alternatives to the evidence.
See TGH at para 61.
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[553] As indicated, the evidence was not in any way shaped, warped, or influenced by the
Charter violation. In the circumstances, seizure of the Mr. Abdulkadir’s blood was inevitable.
[554] In my opinion, this avenue of inquiry pulls very strongly in favour of admissibility of the
evidence derived from the seizure of Mr. Abdulkadir’s blood.
[555] The words of the Court of Appeal in Julom at para 94 are appropriate to the present case
[94] ... as to society’s interest in the adjudication of the case on its merits, this clearly
weighs in favour of admission as exclusion would not “preserve public confidence in the
rule of law and its processes”: Grant, at para 73. Rather, it would leave the enlightened
public querulous. This is crucial, and real, evidence of powerful, reliable, and impactful
effect, without any causation of unfairness in the trial. The “vindication of the specific
Charter violation through the exclusion of evidence extracts too great a toll on the truthseeking goal of the criminal trial” and the collective public interest that the trial serves:
Grant, at paras 81- 82.
[556] I refer as well to Justice Doherty’s comments in TGH at para 62:
[62] The negative impact on the administration of justice when reliable evidence is
excluded is arguably particularly significant in cases involving allegations of historical
sexual assaults. In many of those cases, there is little evidence independent of the
complainant’s allegations and the accused's denials. The outcome often turns on difficult
credibility assessments. The availability of independent reliable evidence can be
important to the maintenance of confidence in the administration of justice in this kind of
case. To exclude that kind of evidence under s. 24(2) runs a real risk of bringing the
administration of justice into disrepute. [emphasis added]
C. Balancing
[557] The first but not the second line of inquiry pulls towards exclusion. The third line of
inquiry strongly favours admitting the evidence in question. In my opinion, the repute of the
administration of justice, considered in the long term and considered from the perspective of
reasonable person informed of all relevant circumstances and the importance of Charter rights,
demands that the evidence seized from Mr. Abdulkadir be admitted in these proceedings.
[558] I refer again to Julom at para 92:
[92] .... Rather than it being a situation whereby inclusion of the evidence would
convey the message the Courts condone breaches of Charter rights (Grant, at para 71),
exclusion under this heading would suggest any imperfections in police conduct,
howsoever distant from the evidence targeted for exclusion, requires exclusion. This is a
theory of the rule of law that a thoughtful and reasonable citizenry would not likely
accept.
D. Voir Dire Evidence as Trial Evidence
[559] As a result of my s. 24(2) decision, the evidence concerning the second DNA report,
respecting the analysis of the blood seized from Mr. Abdulkadir and the seized substances
themselves, are admitted in the trial of Mr. Abdulkadir.
[560] In addition, the following areas of evidence heard in the voir dire are admitted in the trial:
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the Complainant’s testimonial account of the material events, including her description of
her assailant



Cst. Grant’s observations of the Complainant



the police witnesses’ identification of Mr. Abdulkadir as the individual first observed on
Jasper Avenue early on August 4 and subsequently arrested



Mr. Abdulkadir’s appearance and clothing, as well as his location and the time when he
encountered the police



Mr. Abdulkadir’s after-the-fact conduct upon encountering the police



Mr. Abdulkadir’s claims about his head injury and the police follow-up



the Complainant’s identification of Mr. Abdulkadir in the photo-line up (including the
evidence concerning photo #2)



Ms. King’s evidence respecting the recovery of evidence from the Complainant
(including evidence respecting the Complainant’s injuries)



continuity evidence respecting the evidence recovered from the Complainant (including
the gap in continuity respecting the leggings) and the examination and analysis of that
evidence (including Cst. Golysheva’s examination of the SART kit exhibits) as well as
the exhibits themselves



Det. Paniak’s evidence respecting the seizure of the blood sample from Mr. Abdulkadir,
continuity evidence respecting that sample, and evidence respecting the analysis of that
evidence (including the statistical significance of the conclusions) as well as the exhibits
themselves.

X. Trial Determinations
[561] It is clear that the Complainant was sexually assaulted and threatened. The main issue is
whether the Crown has established, beyond a reasonable doubt, that the perpetrator of the
offences was Mr. Abdulkadir.
A. Occurrence of the Offences
1. Sexual Assault
[562] The Complainant’s testimony establishes, beyond a reasonable doubt, that early in the
morning of August 4, 2016, in Edmonton, Alberta, she was sexually assaulted and threatened.
(a) Complainant’s Testimony
[563] I fully accept the Complainant’s testimony. No evidence undermined her account of the
sexual assault. While her account did not require corroboration, her account was corroborated.
I’ll refer to some corroborating evidence below. I find the following facts beyond a reasonable
doubt.
[564] The perpetrator touched the Complainant with his fingers, his penis, and his face. He did
so intentionally. He demanded that the Complainant comply with his instructions to permit him
to touch her. The circumstances were manifestly sexual. The perpetrator had the Complainant sit

Page: 73
on his face. He made her give him a blow job. He penetrated her anus with his finger and penis.
He briefly penetrated her vagina with his penis.
[565] The Complainant communicated lack of consent throughout the events. She told him she
didn’t want to do what he demanded. He threatened her with death or grievous bodily harm. The
Complainant testified that the “whole time he said he was going to shoot me, shoot my face off if
I yelled.” This threat was repeated. She testified to her fear. The perpetrator held her by her hair
during the events, until she was able to get away. She testified that “I didn’t consent to anything
that night.” I accept her testimony without reservation. The perpetrator knew that the
Complainant did not consent to his assaults on her.
[566] These events occurred in Edmonton, Alberta, on August 4, 2016.
(b) Corroboration
[567] I find that the following evidence corroborated the Complainant’s account of her assault.
[568] She had testified that she first encountered the perpetrator when she was riding her
bicycle. Her bicycle was recovered near the scene of the offences.
[569] When Cst. Grant arrived at the 7-Eleven, shortly after the events occurred, the
Complainant was distraught. Her hair was frazzled. Her hair clip was at the end of her ponytail.
She was in her socks. One of her sandals was later located near the location where the offences
occurred. She had dirt on her back. Ms. King observed dirt on her left and right buttocks and
dried mud and dirt on both her feet. Semen was detected at two areas on her leggings.
[570] Associate Chief Justice Fairburn wrote as follows in R v AJK, 2022 ONCA 487 at paras
43-44:
[43] In any event, I disagree with the appellant that the relevance of this evidence
rested in impermissible myths about how sexual assault complainants behave after being
attacked. To the contrary, a complainant’s emotional disintegration after an alleged
offence may well be relevant to whether, as a matter of common sense and human
experience, the events occurred as described by the complainant. While it would be
wrong to say that all sexual assault victims would experience what the complainant
experienced in this case, or that all sexual assault victims would behave as the
complainant behaved in this case – an impermissible generalization about victims of
sexual assault – the undisputed fact is that the complainant did behave in this way in this
case. The inference to be taken from the evidence elicited at trial was that the
complainant was emotionally devastated because something emotionally devastating
happened to her: see R. v. J.A., 2010 ONCA 491, 261 C.C.C. (3d) 125, at paras. 16-18,
rev’d on other grounds, 2011 SCC 17, [2011] 1 S.C.R. 628.
[44] This was simply part of the factual matrix that the trial judge was permitted to
consider in resolving issues of credibility. [emphasis added]
And see R v Chau, 2010 ABCA 86 at para 32:
[32] The trial judge correctly concluded that the independent evidence of witnesses
who encountered the complainant shortly after the incident confirmed her testimony that
she had been assaulted. The three people who saw the complainant that afternoon all
testified that the complainant was walking barefoot on the outskirts of Edmonton, and
that she was upset, scared, crying, messy and disheveled. Independent witness testimony
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as to the physical and emotional condition of the complainant following the assault is
capable of being confirmatory of her evidence that she had been assaulted, and had not
consented.
(c) Injury
[571] Injury caused by the sexual assault could both corroborate the Complainant’s account and
could support the commission of an elevated form of sexual assault, sexual assault causing
bodily harm.
[572] Two types of injury to the Complainant were in evidence.
[573] First, the Complainant testified to external bodily injuries caused by the perpetrator in
carrying out the sexual assault. She testified that her head was tender from the perpetrator pulling
her hair (her hair was pulled throughout the attack), her muscles were sore, she had scrapes on
her knees, and her back was bruised and scratched.
[574] Ms. King observed that the Complainant presented with a purple bruise on her upper
right arm. There was bruising on her forearm and the front of her right thigh. She had bruising on
her right elbow and right hand. She had mid-back tenderness. She had a red abrasion on the front
of her right knee. She had abrasions on the inside of her right ankle. She voiced “tenderness” of
her feet.
[575] However, Ms. King testified that the ageing of bruises is “discouraged” because there are
“so many variables.” Colours of bruises do change as they heal. In cross-examination, Ms. King
confirmed that the age of a bruise cannot be determined only by observation.
[576] Second, Ms. King noted injuries to the Complainant’s genital and anal areas. The
Complainant had abrasions on her right and left labia minora. She had four anal lacerations and
voiced tenderness.
[577] However, Ms. King also confirmed in cross-examination that she could not determine
whether injuries were caused by consensual or non-consensual activity. The suggestion is not
that the contact with the perpetrator was consensual but that the injuries could have been caused
by contact with a third party, such as the Complainant’s boyfriend, who was at least mentioned
in testimony (I must avoid references to hearsay comments about the boyfriend). I observe that
the DNA evidence did support a finding of sexual contact with a third party, Male 2. Male 2 was
a contributor to the DNA profile obtained from exhibit MK4, vaginal swab and MK8, inner groin
swab.
[578] It is likely that the Complainant’s bruising was caused by the sexual assault and even
more likely that her injuries to her genital and anal areas were caused by the sexual assault, but
on the evidence (and absence of expert evidence) I have a reasonable doubt as to whether the
bruising and injuries to the genital and anal areas were caused by the sexual assault.
[579] But I find that the Complainant’s reported tenderness and the abrasion to her right knee
were caused, beyond a reasonable doubt, by the attack by the perpetrator.
[580] Do these injuries support the finding that the Complainant suffered “bodily harm”?
[581] Under s. 2 of the Criminal Code, “bodily harm” means “any hurt or injury to a person
that interferes with the health or comfort of the person and that is more than merely transient or
trifling in nature.”
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[582] In R v Palacios-Morales, 2021 ABCA 152, the Court of Appeal recently confirmed its
approval of R v Moquin, 2010 MBCA 22. Moquin teaches that bodily harm includes scrapes,
lacerations, and bruises, and muscle soreness: at para 25. The injury does not have to interfere in
a grave or substantial way with the physical integrity or well-being of the complainant: ibid. at
para 28. Neither is functional impairment a necessary component a necessary component of
bodily harm, although it may accompany bodily harm: ibid. at para 31.
[583] A good summary of the appropriate approach to “bodily harm” is set out in R v Bulldog,
2015 ABCA 251 at para 44:
[44] Section 2’s definition of “bodily harm” states a low threshold: R v Dorscheid,
1994 ABCA 18 at para 11, [1994] AJ No 56 (CA). It means something more than “a very
short time period and an injury of very minor degree which results in a very minor degree
of distress”: R v Dixon …. Not surprisingly, then, indisputably minor injuries have been
found to constitute “bodily harm”: R v Rabieifar, [2003] OJ No 3833 (QL) (CA)
(scratches and abrasions of less than one inch on the complainant’s body, and some
bruising and swelling on her face, thigh and hand); R v CK, 2001 BCCA 379 at para 3,
[2001] BCJ No 1119 (QL) (small bruise on the complainant’s right calf, a small anal tear,
and a deviated septum that resulted in some bruising and swelling, all of which was said
by a physician to be “not serious and … expected to resolve itself within a few days”); R
v Moquin … (several bruises lasting 11 days, a sore hand and a sore throat); and
Dorscheid (scrapes, lacerations and bruises).
[584] The Complainant did not suffer serious physical injuries. But that is not the test. She was
dragged by the hair and put onto the ground (as evidenced by the dirt on her clothing). She
suffered soreness to her head and body and a scrape to at least one knee. The attack on the
Complainant was violent. The attack was not at the upper end of the spectrum of violence, but it
was significantly violent nonetheless. The attack could not be described as “trifling” and neither
could be the injuries she suffered.
[585] I find, beyond a reasonable doubt, that the Complainant suffered bodily harm caused by
the perpetrator in committing the sexual assault upon the Complainant.
[586] Therefore, I find that the elements of sexual assault causing bodily harm are established
beyond a reasonable doubt. See R v GF, 2021 SCC 20, Karakatsanis J at para 25. The perpetrator
directly touched the Complainant, the touching was intentional, the touching took place in
circumstances of a sexual nature, the Complainant did not consent to the sexual activity, and the
perpetrator knew that the Complainant did not consent to the sexual activity. The perpetrator
caused bodily harm to the Complainant in carrying out the sexual assault.
2. Uttering Threats
[587] I also find, beyond a reasonable doubt, that the Crown established that an offence under s.
264.1(1)(a) occurred on August 4, 2016 in Edmonton, Alberta.
[588] The Complainant’s testimony established that she received threats from the perpetrator.
He said, multiple times, that he would shoot her, that he would “shoot her face off.” I infer
beyond a reasonable doubt that the perpetrator knew precisely what he was saying. He threatened
the Complainant to cause her to submit to his sexual conduct.
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3. Identity of Perpetrator
[589] These determinations, though, do not extend to identifying the Complainant’s assailant as
Mr. Abdulkadir.
B. Identification of Perpetrator
1. Identity as Person Charged
[590] I find that Mr. Abdulkadir’s identity as the person charged, as the person named on the
Indictment, is established beyond a reasonable doubt.
[591] I find, beyond a reasonable doubt, that


Mr. Abdulkadir was the individual seen on Jasper Avenue in the early morning of August
4, 2016 by Cst. Turnell and Cst. Kennedy



Mr. Abdulkadir was the individual who cut through the breezeway Southbound toward
MacDonald Drive



Mr. Abdulkadir was the individual who sprinted away from Cst. Turnell and Cst.
Kennedy down the wooden steps



Mr. Abdulkadir was the individual located by Cst. Kennedy under the car in the parking
lot at 9918-101 Street, and



Mr. Abdulkadir was the individual arrested by Cst. Azais.

[592] It is true that Cst. Turnell and Cst. Kennedy lost sight of the individual they were
pursuing toward the bottom of the stairs.
[593] However, I have no doubt that Mr. Abdulkadir was both the person pursued and the
person under the car.
[594] It was late. There were very few people in the vicinity of the chase. There were surely
even fewer people under cars. Nothing in the circumstances made the finding of a person under a
car other than for purposes of concealment reasonably possible.
[595] Given the time and location when the officers lost sight of the suspect and given the
unlikelihood that any other individual would be under a car in a parking lot, I have no doubt that
the suspect pursued was the person under the car. No other reasonable inference is available.
[596] Mr. Abdulkadir was identified in court as the person arrested by Cst. Azais, Cst. Turnell,
Cst. Lobay.
2. Dock Identification by Complainant?
[597] Did the Complainant identify Mr. Abdulkadir in court?
[598] But for one bit of evidence, the answer would be No.
[599] In the course of cross-examination, the following exchange occurred between crossexamining counsel and the Complainant (Feb24.52.26-28):
Q I’d suggest to you that Mr. Abdulkadir, the accused person here, is not the person that
sexually assaulted you that night. Do you agree or disagree with that?
A I disagree. [emphasis added]
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[600] An available reading of this exchange is that the Complainant was confirming (through
the double negatives) that “the accused person here” was the person who sexually assaulted her.
“The accused person here” could only refer to Mr. Abdulkadir, who was here in the courtroom.
The Complainant, then, did identify Mr. Abdulkadir in the courtroom.
[601] However, even if this reading is correct, dock identifications are notoriously unreliable.
These identifications are wholly suggestive, since, after all, the prisoner is there in the dock. For
example, in R v Trochym, 2007 SCC 6, Justice Deschamps wrote as follows at para 32: “In R. v.
Hibbert, [2002] 2 S.C.R. 445, 2002 SCC 39, at para. 50, Arbour J., writing for the majority,
stated that despite its long-standing use, dock identification is almost totally unreliable.”
Unreliability generated by suggestiveness is augmented by the passage of time and changes of
appearance and changes to memories. The events in this case took place close to 6 years before
trial.
[602] I do not attach any probative value to the quoted exchange or to any in-court
identification of Mr. Abdulkadir by the Complainant.
3. Matching the Description
(a) Identifying Descriptors
[603] Mr. Abdulkadir did match at least elements of the description provided by the
Complainant and transmitted by Cst. Grant.
[604] Mr. Abdulkadir was a young Black man with a lean build.
[605] He was wearing light-coloured shorts with a pattern.
[606] Cst. Turnell and Cst. Kennedy mistakenly thought the assailant had been wearing a dark
T-shirt. Mr. Abdulkadir was wearing a dark T-shirt (more on this in a moment).
[607] The description referred to a “goatee.” I have found that the description did not refer to a
“full beard.” However, none of Cst. Turnell, Cst. Kennedy, Cst. Lobay, or Cst. Azais identified
the arrestee as having a goatee (either they could not recall facial hair or they did not refer to
facial hair at all).
[608] The description stated that the suspect was “tall.” None of Cst. Turnell, Cst. Lobay, or
Cst. Azais referred to the arrestee’s height. Cst. Kennedy was careful about his height estimates
(February23):
90.5-9: The height – the only information I had was that he was six feet tall, but from as
far away ... as we were, six feet as compared to five eight is negligible. You cannot make
that determination in that distance ....
116.30-31: Tall is tall. Short is short. That’s all – at the point in time of pursuing a
suspect, that’s about all I would know.
I infer from Cst. Kennedy’s comments that he considered the suspect to be “tall.” That matched
the description.
(b) The T-Shirt
[609] The T-shirt Mr. Abdulkadir was wearing was black. However, it had two large letters “S”
and “F,” extending about half the length of the shirt, and beneath those letters the word
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“California” in smaller capital letters, and beneath that the numbers and words “1933 – 1937
Golden Gate.” The letters, numbers, and words were white or light-coloured.
[610] Because of the prominent white lettering, an observer like the Complainant, particularly
in dynamic circumstances, could easily have mistaken a dark shirt with white lettering for a
white shirt with dark elements. That would not make the mistake of Cst. Turnell and Cst.
Kennedy less a mistake, but a reasonable hypothesis is that the Complainant misdescribed the
shirt.
[611] I do not take Mr. Abdulkadir’s wearing of a dark shirt to mean that he satisfied the
description of a person wearing a light shirt. I do discount the value of the colour of the shirt as
an identifier. What this means is that the officers’ error and the inconsistency of the arrestee’s
shirt colour with the described shirt colour is not fatal to the identification and arrest of the
correct suspect. If the shirt colour was wrong to start with, then the failure of the suspect to be
wearing a shirt of the misdescribed colour is not a bar to the suspect being the correct suspect. In
any event, I do not view the colour of the T-shirt to be an important factor in identifying the
perpetrator of the offences against the Complainant.
(c) The Shorts
[612] The shorts were described by the Complainant and Cst. Grant as having a camouflage
pattern. The shorts were cargo shorts, with side pockets, “army-looking” as the Complainant
said.
[613] The testimony was not precise about the pattern on the shorts, for good reason.
[614] As the Complainant explained in testimony, the camouflage was not in a leaf pattern. It
was not hunting camouflage. From a distance, it has the appearance of faint digital camo.
However, as Cst. Golysheva’s photos 44-55 show, the shorts actually had a tightly integrated
pattern of various shapes rather than any traditional camouflage pattern. The Complainant’s
reference to “patterns of ... shapes and stuff” was a good description. I therefore draw no sort of
adverse inference because police witnesses did not elaborate on the nature of the camouflage
pattern on the shorts. What was important and what was a shared descriptor were the lightcoloured shorts worn by Mr. Abdulkadir.
(d) Breadth of Description
[615] Nonetheless, the description provided by the Complainant and the description acted on by
the officers (not including the goatee and with the “wrong” T-shirt colour) could still apply to
many people. The description did not pick out a unique individual. The description was generic.
See Admasu 386 at paras 23, 215. Additional factors, though, contributed to the identification of
the perpetrator.
4. Mr. Abdulkadir’s Conduct
(a) Time and Place
[616] Mr. Abdulkadir, who matched some of the perpetrator’s descriptors, was located
relatively near the scene of the offences, about 40 minutes after the offences occurred. He was on
foot and was within walking distance of the crime scene given the time that had elapsed since the
offences occurred.
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[617] He was observed early in the morning, at about 2:40 a.m., when very few other
individuals were on the street.
[618] His location and the time that he was found there were relevant to identity, although the
probative value of these non-exclusive factors is low. (There is some probative value, in that
satisfaction of these factors made it more likely that he was the perpetrator than a person who did
not satisfy these factors, all other things being equal.)
(b) Flight and Concealment
[619] Added to these factors, though, was Mr. Abdulkadir’s conduct on encountering the
police. He began by sprinting in the breezeway then walking when he saw that the police vehicle
had looped around to MacDonald Drive (I infer this from the officers’ testimony; this is the
natural and reasonable explanation of the observed conduct). When the officers got out of their
vehicle, Mr. Abdulkadir fled down the wooden steps. Subsequently, he hid under a car. As the
officers had inferred, I infer that Mr. Abdulkadir was seeking to flee from the police and to
conceal himself from them.
[620] The difficulty is that the flight and concealment did not, at least by themselves, support
only a single inference about the reason for the flight. Evidence of flight and concealment, is, at
least ordinarily and by itself, potentially connected with multiple reasons for the conduct and
may support multiple inculpatory and exculpatory inferences, as is true of other after-the-fact
conduct: R v White, [1998] 2 SCR 72, Major J at para 21.
[621] One reason for the flight and concealment would be that Mr. Abdulkadir had committed
the offences against the Complainant and did not want to be arrested. Mr. Abdulkadir’s matching
of the description and the place and time when he was found assist in linking Mr. Abdulkadir to
those offences.
[622] Other reasons for flight require an evidential foundation. Reasons for flight without an
evidential foundation are mere speculation. The reasons may be possibilities, but they are not
reasonable possibilities on the record. With one exception, the record does not disclose any
reasons for flight besides involvement in the offences against the Complainant.
[623] A possibility does arise on the record, though, connected with Mr. Abdulkadir’s “alibi.”
(c) “Alibi”
[624] Mr. Abdulkadir received a head wound that required the attendance of EMS and
treatment at the Royal Alex.
[625] Mr. Abdulkadir told Cst. Azais that he had been hit in the head by a bottle at a bar. Cst.
Azais did not note down the name of the bar. Det. Paniak was apprised of the bar name and sent
officers to pick up the surveillance video but it had already been written over. The police did not
investigate Mr. Abdulkadir’s claims further.
[626] The statement was not the subject of a voir dire. I find, beyond a reasonable doubt, that
the statement was voluntary as spontaneously volunteered by Mr. Abdulkadir. He volunteered
little other information to the police. Mr. Abdulkadir made at least timely disclosure of this
information: see R v Cleghorn, [1995] 3 SCR 175, Iacobucci J at para 3. My concern is not with
Mr. Abdulkadir’s statement as an alibi, since, insofar as it was reflected on the record, it lacked
particularity, especially as regards the crucial element of time of day.
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[627] However, if he had been in an event at a bar that had resulted in someone else hitting him
with a bottle, Mr. Abdulkadir could have believed himself to have been criminal responsibility
for what had occurred, and he could have run because of his involvement in that event rather
than because of the events involving the Complainant.
[628] That is an available inference. Whether it is a reasonable inference requires consideration
of the rest of the evidence.
[629] I add at this point that because of the vagueness of Mr. Abdulkadir’s claim, I do not find
that the police failure to investigate Mr. Abdulkadir’s claim raises, given all the evidence in this
case, a reasonable doubt.
5. Photo Line-Up
[630] The Complainant identified Mr. Abdulkadir in the photo line-up.
[631] I note that there is no hearsay concern respecting his identification. The eMugs program
did select the photo but Det. Koshowski searched for a photo of Mr. Abdulkadir. She also saw
Mr. Abdulkadir when he was in custody and testified that he looked like his photograph. Det.
Koshowski and not the software was the link between the photo and Mr. Abdulkadir.
[632] Four aspects of the identification require comment. I refer to my earlier discussion of the
photo line-up, incorporate it by reference here, and will not repeat the entire discussion.
(a) Line-Up Process and Elements
[633] As reviewed above in considering the admissibility of the photo line-up evidence,
nothing in the line-up process or in the elements of the line-up itself impaired the reliability of
the Complainant’s identification of the perpetrator. I reviewed


events before the line-up - no pre-line-up tainting



line-up composition - no structural bias



line-up administration - proper advice that the perpetrator may not be in the photos,
administrator was not aware of identity of the perpetrator, sequential presentation,
recording of process



no post-line-up reinforcement - that might reinforce an unreliable identification.
(b) Photo #2

[634] As indicated earlier I do not consider the failure to complete the form respecting photo #2
and the Complainant’s comment of “Maybe” when she saw this photo – before photo #3 – as in
any way undermining the certainty of her identification of Mr. Abdulkadir. I have no doubt about
this.
(c) Identification of Photo #3
[635] Again as indicated, I find, beyond a reasonable doubt, that the Complainant clearly and
unequivocally identified the person depicted in photo #3 as her assailant: “he’s the one that
sexually assaulted me.”
[636] As Justice Romaine had found in KBP, the Complainant’s strong emotional reaction to
the photo is some evidence tending to support the accuracy of her identification: KBP at para 52;
see also AJK at paras 43-44. She reacted to a person she recognized.
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[637] One might concede that the Complainant reacted to the person she recalled or believed
she recalled as matching the appearance of her perpetrator, but was her memory accurate?
(d) Unreliability?
[638] Justice Belzil’s decision in R v Atfield, 1983 ABCA 44 at paras 3-4 remains pertinent:
[3]
The authorities have long recognized that the danger of mistaken visual
identification lies in the fact that the identification comes from witnesses who are honest
and convinced, absolutely sure of their identification and getting surer with time, but
nonetheless mistaken. Because they are honest and convinced, they are convincing, and
have been responsible for many cases of miscarriages of justice through mistaken
identity. The accuracy of this type of evidence cannot be determined by the usual tests of
credibility of witnesses, but must be tested by a close scrutiny of other evidence. In cases,
where the criminal act is not contested and the identity of the accused as the perpetrator
the only issue, identification is determinative of guilt or innocence: its accuracy becomes
the focal issue at trial and must itself be put on trial, so to speak. As is said in Turnbull,
the jury (or the judge sitting alone) must be satisfied of both the honesty of the witness
and the correctness of the identification. Honesty is determined by the jury (or judge
sitting alone) by observing and hearing the witness, but correctness of identification must
be found from evidence of circumstances in which it has been made or in other
supporting evidence ....
[4]
.... It should be noted that in Oakwell (1978) 1 All E.R. 1223 Lord Widgery
qualified Turnbull by saying that it was “intended to deal with the ghastly risk run in
cases of fleeting encounter”. This was the situation in the present case and the following
principle from Turnbull, applied in Duhamel, had equal application here:
“When, in the judgment of the trial judge, the quality of the identifying evidence
is poor, as for example when it depends solely on a fleeting glance or on a longer
observation made in difficult conditions, the situation is very different. The judge
should then withdraw the case from the jury and direct an acquittal unless there is
other evidence which goes to support the correctness of the identification.”
See R v Letendre, 2019 ABCA 179 at paras 18, 48, 51.
(i) Not Fleeting Glance
[639] In my opinion, this was not a “fleeting glance” case. The Complainant had the
opportunity to view the perpetrator at close range for a substantial period measured not in
seconds but minutes. The perpetrator ran up to her when she was on her bicycle. He grabbed her
hair and pulled her to the location of the offences. The sexual offence had several phases. The
perpetrator ran up to her after the offences were completed and returned her cellphone to her.
(ii) No Intoxication
[640] Cst. Grant confirmed that the Complainant was not intoxicated. Intoxication, then, did not
impair her perception or memory.
(iii) “Longer Observation in Difficult Conditions”
[641] However, Lord Widgery did not confine concerns about identification to “fleeting
glance” cases. He referred to “longer observation made in difficult conditions.” In this case, the
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identification was made at a very early hour. It was dark, although there would have been
artificial lighting. Whether the lighting would be the same as on a main street, though, was not in
evidence. The Complainant was caught in traumatic circumstances. The perpetrator threatened to
shoot her. The perpetrator was a stranger. A cross-cultural identification was required (see
Admasu 386 at para 203; Letendre at paras 48, 51). These conditions risked impairing the
formation of accurate memories, and as the Complainant was relying on her memory for the
photo line-up, those risks were brought into her photo line-up identification.
(iv) Context
[642] The risks of unreliability should not be overemphasized, though.
[643] First, as indicated above respecting the Complainant’s account of the sexual assault, there
was evidence corroborating her account. That evidence corroborates not only what she recounted
about the assault itself but supports her reliability more generally. If she is accurate about the
assault itself, that provides some assurance that she is reliable about her identification of the
perpetrator of the assault. See R v Campeau, 2015 ABCA 210 at para 12; R v Ledesma, 2021
ABCA 143 at para 66.
[644] Second, the Crown’s case does not rest only on the photo line-up identification of Mr.
Abdulkadir as the perpetrator. To use the language of Justice Henderson in Admasu 386 (at para
214), the photo line-up evidence is just one strand of evidence that must be considered along
with other evidence to determine whether Mr. Abdulkadir was the perpetrator. At paras 206-207
of Admasu 386, Justice Henderson wrote as follows:
[206] However, in combination with other circumstantial evidence, the photo line-up
evidence may permit a finding in relation to identity. This was explained by the Court of
Appeal in R v Cabrera, 2019 ABCA 184 at paras 140-141, aff'd (sub nom R v Shlah)
2019 SCC 56:
Moreover, the ultimate question is not whether the eyewitness identification
evidence on its own was sufficient to convict Shlah. Even assuming for the sake
of argument that it would have been unreasonable for the jury to find that Shlah
participated in the attack solely on the basis of these eyewitness accounts, that
does not end the matter. The jury was instructed, and properly so, that a witness’s
identification of an accused need not be certain or without doubt in order to
convict; the guilt of an accused is instead to be determined on the whole of the
evidence: AR 2758/25-30.
In some instances, eyewitness identification evidence alone, even if believed, will
be insufficient to convict. In those cases, an acquittal should be entered on a
directed verdict: R v Hay, 2013 SCC 61 at para 41, [2013] 3 SCR 694 [Hay]. That
said, a conviction can nevertheless be reasonable where, as in Hay, otherwise
insufficient eyewitness evidence is coupled with confirmatory physical evidence:
paras 39, 44. The two forms of evidence must be considered together when
determining whether a verdict is reasonable since a conviction not justified on the
basis of identification evidence alone can be upheld when taken in conjunction
with circumstantial evidence: McCracken, supra at paras 26-27. As this Court put
it recently in Sandoval‑Barillas, supra at para 37, “[c]ircumstantial evidence can
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narrow down the alternatives sufficiently to support even otherwise unreasonable
identification evidence”.
[207] Therefore, the photo lineup evidence is only one piece of evidence. It must be
considered as part of the whole of the evidence to determine whether the Crown has met
its onus to prove each the elements of the offences beyond a reasonable doubt. [emphasis
added]
6. DNA Evidence
[645] Mr. Abdulkadir’s DNA was found on the Complainant’s clothing and on her body.
[646] Mr. Abdulkadir’s DNA matched DNA found on four areas of the Complainant’s
leggings. He was a contributor of DNA found on the Complainant’s vaginal swab, anal swab,
and inner groin swab.
[647] There was and could have been no argument that samples were contaminated during
storage of exhibits, in transmission to the CSI unit, in storage at the CSI unit, in transmission to
the RCMP Lab, or in processing at the RCMP Lab.
[648] Three explanations for the DNA evidence were offered on behalf of Mr. Abdulkadir.
(a) Loss of Continuity of the Leggings
[649] I preferred the testimony of Det. Koshowski to the testimony of Ms. King respecting the
gap in continuity respecting the leggings. Ms. King testified that the SART examination began
with the Complainant removing her clothing and putting on a hospital gown. Ms. King then
collected her leggings and panties. The leggings, then, were in the examination room. Ms. King
left the room to talk to Det. Koshowski. She returned. There was no evidence that the
Complainant went anywhere or took the leggings with her anywhere. In my opinion, the leggings
had remained where they were, in the examination room. Ms. King got the leggings and bagged
them as requested by Det. Koshowski. In my opinion, there was no loss of continuity in the sense
that I can no longer be sure that the leggings retrieved by Det. Koshowski were not the
Complainant’s leggings but some other leggings. There is a brief gap in the continuity. There is
no basis for an inference that the leggings are not what they are purported to be, the leggings of
the Complainant. The leggings are, in my opinion, fully authenticated and continuity has been
satisfactorily established.
[650] But even if continuity of the leggings is maintained, is contamination ruled out?
[651] It is true that Mr. Abdulkadir attended the same hospital attended by the Complainant and
Ms. King.
[652] In my opinion, the prospect of contamination or more specifically contamination with
Mr. Abdulkadir’s DNA, since that is the only relevant and only potential contamination, is
speculative.
[653] I found that the leggings remained in the Complainant’s room. There was no evidence
that Mr. Abdulkadir had ever been in that room. There was no evidence that Mr. Abdulkadir
encountered the Complainant or Ms. King at the Royal Alex. The testimony of the officers who
attended at the hospital with Mr. Abdulkadir was that they did not encounter the Complainant.
There was no evidence that a third party such as Cst. Grant had handled the Complainant’s
leggings, somehow transferring Mr. Abdulkadir’s DNA to those leggings.
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[654] If the claim were that the leggings were contaminated by some third party’s DNA that
happened to have the same STR profile as Mr. Abdulkadir’s, that claim would be negated by the
astronomical unlikelihood of a third party with the same DNA profile having randomly shed
DNA in the very room where the Complainant was being examined.
[655] In my opinion, the attack on the continuity or possible contamination of the leggings at
the hospital raises no reasonable doubt respecting the reliability of the DNA profile evidence.
(b) Contamination during CSI Unit Examination
(i) The Potential for Contamination
[656] The exhibit examination procedures described by Cst. Golysheva lacked some asceptic
techniques followed by the RCMP Lab as described by Mr. Solinski.
[657] At the time (and protocols may have changed since 2016), the EPS CSI unit did not use
lab coats (changed between examinations of different exhibits), face shields, face masks, or hair
nets.
[658] Cst. Golysheva examined different exhibits sequentially on the same bench. The RCMP
Lab required exhibits from different individuals or different physical locations to be examined on
different benches.
[659] Cst. Golysheva had examined the clothing seized from Mr. Abdulkadir before examining
the clothing seized from the Complainant. Mr. Abdulkadir’s underwear displayed crusty white
material, fluorescing as bodily fluid. She did, of course, testify to diligent and detailed cleaning
and anti-contamination measures following the examination of exhibits.
[660] I note that when Cst. Golysheva examined Mr. Abdulkadir’s clothing, there was no
“known sample” for Mr. Abdulkadir. The special protective measures the RCMP Lab employed
(a special dedicated room) could not have been warranted.
[661] Nonetheless, since Cst. Golysheva examined Mr. Abdulkadir’s clothing first and since it
carried crusty white material, some fragments may have drifted onto Cst. Golysheva’s hair or
clothing, e.g. when she was shaking out a bag. Even after a thorough and proper cleaning of the
bench surface, when she examined the Complainant’s clothing, fragments that drifted onto her
may have fallen onto the Complainant’s clothing thereby contaminating the Complainant’s
clothing with Mr. Abdulkadir’s DNA.
[662] It is true that very small quantities of DNA support sampling, a minimum of one
nanogram, even down to 0.15 nanograms, according to Mr. Solinski.
[663] Mr. Solinski did testify that personal protective equipment not only protects the analyst
but protects the exhibits “from us.”
[664] Mr. Solinski was asked whether loose dry particulate matter such as semen could end up
in unprotected hair or on a face and then fall into another exhibit. Mr. Solinski said this was a
possibility, but a more likely form of cross-contamination would be if an exhibit were handled or
processed on a work space or bench and then another exhibit were processed immediately
afterwards without any kind of cleaning or if no protective paper barrier were used. He conceded
the possibility of dry matter contamination, then.
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(ii) Mr. Solinski’s Opinion
[665] In re-examination, Mr. Solinksi stated regarding the Complainant’s leggings that “these
don’t appear to me, based on my years of casework experience, to be the result of a transfer of
dry material .... with discrete blood staining and seminal stains being observed and being
detected on the garment itself, I don’t think that the amount of DNA and the size and the volume
of a staining observed could have been effected through incidental transfer through ... dry flakes
coming off” (April28.34.41-32.4).
(iii) Further Unlikelihood
[666] The transfer of dry material hypothesis requires the support of coincidence. The dry
material needed to drop not only onto the Complainant’s leggings, but at not one but four
locations on those leggings. And further, the dry material needed to drop not only onto those four
areas but within the cutting areas within those areas. Mr. Solinski confirmed respecting the
leggings that the areas to be sampled (e.g. AA) were selected by the evidence recovery search
technologist. Within the AA area, a “hole-punch” size cutting was taken for examination.
[667] In my opinion, having regard to Mr. Solinksi’s opinion and the unlikelihood of precision
transfer of dry materials to multiple specific locations on a garment, the transfer of dry material
hypothesis is speculative only. It does not create a reasonable doubt but an unreasonable doubt.
(iv) Other Sources
[668] Regardless, as the Crown observed, even if the leggings were contaminated, the swabs
could not be. They were sealed after the swabbing was done and not accessed until received by
the RCMP Lab. Those bodily swabs provide ample evidence of Mr. Abdulkadir’s DNA on the
body of the Complainant.
(c) Inappropriate Statistics
[669] Mr. Abdulkadir is Black. But Mr. Solinski developed his statistics using the Canadian
Caucasian population database.
[670] Further, the Complainant said that the perpetrator was Black. How then can the
possibility of a random match be determined by reference to the Canadian Caucasian database?
[671] Mr. Solinksi’s first response to these issues was as follows: The claim is that the DNA
was not Mr. Abdulkadir’s but someone else’s. This someone else is a random individual who just
happens to share Mr. Abdulkadir’s DNA profile. The identity of that random individual is
unknown. But the likelihood is that the random individual would be Caucasian rather than Black
because there are more Caucasian people than Black people in Edmonton: “The Caucasian
population is not chosen because it is Caucasian but because it represents the most numerous
group in the context of the offence.” Thus:
a random individual that I’m not making any assumptions about or that I don’t
know anything about, then I’m going to use the Canadian Caucasian population,
and that’s simply based on the fact that the majority of Canadians self-identify as
Caucasian. It just happens to be the most frequent ethnic background. So if I was
to make no assumptions about an average Canadian that I don’t know anything
about, statistically speaking, I would just pick Caucasian because they are the
most numerous because we are talking about someone different and an unknown
individual picked at random. Again, if I was to pick someone at random,
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statistically speaking, a Caucasian person would be the most likely one I would
select (April27.34.30-38).
[672] In cross-examination, Mr. Solinski made a further clarification:
if we are talking about, again to use the bottle, if we are saying that this is not my
DNA on this bottle, then again, it doesn’t matter if I’m Polish or Ukrainian or
whatever because again, we are not talking about me, we are talking about
another hypothetical individual. If ... I was Black and we were talking about my
DNA on this bottle, again, we are not necessarily talking about a Black person
because we are saying that this isn’t ... my DNA to begin with. We are saying this
happens to be some random Canadian that happens to have the same profile as
me, and in that case, I would use the database of the surrounding population of
where it occurred (April28.19.22-37).
[673] Mr. Solinski testified that there are other databases that the lab can access. There are
three First Nations databases. Those databases would be used, for example, if a case dealt with
an isolated population, genetically speaking, where the average Caucasian Canadian would not
be found, such as a fly-in reservation in rural Manitoba (April27.35.13-21).
[674] Mr. Solinski’s second response was that if a different database had been used, such as
one dealing with the Canadian Black population, and even if the unlikelihood of a DNA match
decreased from a very high number to a slightly less high number, the unlikelihood of a match
would still be an extremely large number. Thus:
at no point has a population statistic ever gone from being very rare such as 1 in
16 quadrillion to becoming commonplace. You might get an order of magnitude
or possibly even two differences in the number when you are looking at a random
match probability depending on the population database you look at, but
compared to the magnitude of the random match probability, these are
scientifically meaningless. You are still getting very strong association, and I have
never heard in the literature or anywhere of a profile being very very rare
discriminating in one population and becoming common in another (April27.36.512).
[675] Mr. Solinksi went to state in cross-examination that:
if I was to specifically use a number from a different racial database, if I was to
use, say, the Black databases and even if that number was an order of magnitude
lower, again, if we are talking about 16 quintillion to 1.6 quintillion, that’s still a
very very discriminating number even compared to the population of the earth.
And also, as soon as you start making assumptions, I’m using the Black database
to get the number here, then that implies that I’m making the assumption that it
has to be another Black person that necessarily left this bottle behind and left their
DNA behind on this, and, yes, the profile at least potentially might be more
common within the Black population, but there are fewer Black people around
numerically in Canada, so it kind of counterbalances itself. And again, this is
largely meaningless from a statistical standpoint because we are talking about
likelihoods that exceed the population of the earth by 12 orders of magnitude
(April28.20.7-18).
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[676] And that random Black individual sharing Mr. Abdulkadir’s DNA would have had to
have been in Edmonton during the early morning in question and assaulted the Complainant.
[677] Mr. Solinski confirmed in cross-examination that there have been STR studies on
hundreds of different racial groups and comparisons of profiles between groups. It has “never
been reported in the literature where a profile has gone from very rare discriminating to not so”
(April28.20.36-37).
[678] No expert evidence or relevant literature was relied on to challenge Mr. Solinksi’s
opinions.
[679] Suppose that, as in Mr. Solinski’s second response, the use of a different database would
result in numbers an order of magnitude lower. Consider the probabilities in Mr. Solinski’s
reports:


MK10 (leggings), Area AA, outside back left waistband - The profile of the major
component matched LP4. The estimated probability of selecting an unrelated individual
at random from the Canadian Caucasian population with the same profile was 1 in 16
quadrillion (16 with 15 zeros).



MK10, Area AC, lower middle of back panel - The profile of the major component
matched LP4. The estimated probability of selecting an unrelated individual at random
from the Canadian Caucasian population with the same profile was 1 in 1.1 sextillion ((1
with 21 zeros, “which vastly exceeds the population of the entire planet”) (April
27.30.40-41).



MK10, Area AD, inside lower portion of manufacturer’s tag - The profile of the major
component matched LP4. The estimated probability of selecting an unrelated individual
at random from the Canadian Caucasian population with the same profile was 1 in 1.1
sextillion.



MK10, Area AB, outside, middle of front waistband - The profile of the male component
matched LP4. The estimated probability of selecting an unrelated individual at random
from the Canadian Caucasian population with the same profile was 1 in 1.1 sextillion.



MK4 (Vaginal Swab) - The DNA profile was of mixed origin consistent with having
originated from three individuals, two of whom were male. LP4 and Male 2 (a second
unknown individual) were possible contributors to the male component. The estimated
probability of selecting an unrelated individual at random from the Canadian Caucasian
population with the same profile as a possible contributor to this mixed profile (i.e., the
likelihood of a random person being a contributor) is 1 in 6.1 billion (April27.32.36-27).



MK7 (Anal Swab) - The profile of the male contributor matched LP4. The estimated
probability of selecting an unrelated individual at random from the Canadian Caucasian
population with the same profile was 1 in 1.1 sextillion.



MK8 (Inner Groin Swab) - The profile of the major male component matched LP4. The
estimated probability of selecting an unrelated individual at random from the Canadian
Caucasian population with the same profile was 1 in 11 quintillion (11 with 18 zeros).

Only in one case (MK4) would a reduction by an order of magnitude produce even a one in a
million chance that Mr. Abdulkadir were not the source of the DNA, or put another way, that a
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random individual with the same DNA profile as Mr. Abdulkadir happened to be in Edmonton at
the material time and happened to deposit his DNA on the Complainant.
[680] In my opinion, on the evidence, there is no reasonable possibility, no reasonable doubt,
that Mr. Abdulkadir’s DNA was not located on the Complainant.
[681] There was no evidence that Mr. Abdulkadir and the Complainant ever had any contact,
other than during the incident in question.
[682] There is no reasonable possibility that Mr. Abdulkadir’s DNA was deposited on the
Complainant other than through the sexual attack that the Complainant reported. On the
evidence, the only inference is that Mr. Abdulkadir’s DNA was left on the Complainant during
the non-consensual sexual contact she reported. No other mechanism of deposit has any
reasonable evidential support.
[683] These conclusions stand even if the evidence of the leggings is removed from the
assessment.
7. Conclusion
[684] I have considered all the evidence. I acknowledge the Crown’s burden to prove identity,
as well as all other elements of the charged offences, beyond a reasonble doubt. I acknowledge
Justice Henderson’s warning in Admasu 386 at para 225:
[225] .... Villaroman [2016 SCC 33] makes clear that I must consider whether
the inference urged by the Crown in relation to identification is the only
reasonable inference that may be drawn from the circumstantial evidence. The
Crown has to negative other “reasonable possibilities”; it does not, however, need
to negative “every possible conjecture ... which might be consistent with the
innocence of the accused”: Villaroman at para 37. The Supreme Court also noted
that “inferences must be reasonable given the evidence and the absence of
evidence, assessed logically, and in light of human experience and common
sense”: para 36. Alternative inferences must be reasonable and rational, not just
possible. Lazzaro at para 8.
[685] I have taken into account:


the Complainant’s description of her assailant and Mr. Abdulkadir having matched some
features of that description



where Mr. Abdulkadir was located by the police and when he was located by the police



Mr. Abdulkadir’s flight from the police and his attempt at concealment



the Complainant’s identification of Mr. Abdulkadir as her assailant in the photo line-up



the presence of Mr. Abdulkadir’s DNA on the Complainant’s body



the absence of any reasonable possibility of transmission of Mr. Abdulkadir’s DNA to the
Complainant other than through the non-consensual sexual conduct she testified to.

The presence of Mr. Abdulkadir’s DNA on the Complainant’s clothes is not necessary for the
Crown to establish its case beyond a reasonable doubt. But in my opinion that evidence is also
properly considered as supporting the Crown’s case.
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[686] I find, beyond a reasonable doubt, that Mr. Abdulkadir was the perpetrator of the sexual
assault causing bodily harm against the Complainant and that Mr. Abdulkadir made the threats of
death or bodily harm to the Complainant.
[687] Mr. Abdulkadir, please stand.
[688] On count 2 of the Indictment
2. that you on or about the 4th day of August, 2016, at or near Edmonton, Alberta, did, in
committing a sexual assault upon [the Complainant], cause bodily harm to the said
[Complainant], contrary to section 272(2)(b) of the Criminal Code of Canada,
I find you guilty, and
on count 3 of the Indictment
3. that you, on or about the 4th day of August, 2016, at or near Edmonton, Alberta, did
knowingly utter, convey or cause [the Complainant] to receive a threat to cause death or
bodily harm to [the Complainant], contrary to section 264.1(1)(a) of the Criminal Code
of Canada,
I find you guilty.
[689] I dismiss count 1, alleging that you unlawfully robbed the Complainant.
[690] I dismiss count 4, alleging that you unlawfully confined the Complainant.
[691] I dismiss count 5, alleging that you failed to comply with an undertaking.
[692] I dismiss count 6, alleging that you failed to comply with a recognizance.
Heard on February 22, 23, 24, 25, March 21, 22, 23, April 27 and 28, May 12 and 27, July 21,
and August 22, 2022.
Delivered at the City of Edmonton, Alberta on the 21st day of October, 2022.
Signed at the City of Edmonton, Alberta this 7th day of November, 2022.

W.N. Renke
J.C.K.B.A.
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Sony Ahluwalia
Alberta Crown Prosecution Service
for the Crown
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