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[1] Jennifer Lynn Clark and Jeromie James Clark (the “Clarks” or the “Offenders”) were 

each convicted by a jury of one count each of criminal negligence causing death, contrary to 

Section 220(b) of the Code and, second, of being without lawful excuse for failing to provide the 

necessaries of life, contrary to Section 215 of the Code.          

[2] Pre-Sentence Reports (“PSR”) had been ordered at the time of the convictions, but were 

not yet generated by the time they first appeared for sentencing on February 8, 2019. That 

February 8 attendance was then limited to the parties’ submissions regarding the findings of fact 

flowing from the jury verdict in this matter and oral statements from each Offender. The 

sentencing hearing was then adjourned to May 31, 2019, for continuation following the 

completion of the PSRs. The PSRs were not received until May 24, 2019. The parties made their 

final submissions on May 31, 2019. 

[3] My findings of fact were released to the parties on February 26, 2019. Those are 

incorporated into this sentencing decision; they are repeated in paragraphs 5 to 43 below.  

[4] For the following reasons, I sentence each Offender to 32 months in prison. 

Facts for Sentencing 

[5] The determination of facts following conviction by a jury is governed by sub-section 

724(2) of the Code, which says: 

(2) Where the court is composed of a judge and jury, the court 

(a) shall accept as proven all facts, express or implied, that are essential to 

the jury’s verdict of guilty; and 

(b) may find any other relevant fact that was disclosed by evidence at the 

trial to be proven, or hear evidence presented by either party with respect 

to that fact. 

[6] In R v Ferguson, 2008 SCC 6 at paragraphs 16-18, the Supreme Court of Canada 

discussed these principles, and the subsequent subsection, as follows:  

[…] The sentencing judge therefore must do his or her best to determine the facts 

necessary for sentencing from issues before the jury and from the jury’s verdict. 

This may not require the sentencing judge to arrive at a complete theory of facts; 

the sentencing judge is required to make only those factual determinations 

necessary for deciding the appropriate sentence in the case at hand. 

Two principles govern the sentencing judge in this endeavor. First, the sentencing 

judge “is bound by the express and implied factual implications of the jury’s 

verdict”: R. v. Brown, [1991] 2 S.C.R. 518 at 523. The sentencing judge “shall 

accept as proven all facts, express or implied, that are essential to the jury’s 

verdict of guilty” (Criminal Code, s. 724(2)(a)), and must not accept as fact any 

evidence consistent only with a verdict rejected by the jury: Brown; R. v. Braun, 

(1995) 95 C.C.C. (3d) 443 (Man. C.A.).  

Second, when the factual implications of the jury’s verdict are ambiguous, the 

sentencing judge should not attempt to follow the logical process of the jury, but 

should come to his or her own independent determination of the relevant facts: 



Page: 3 

 

Brown; R. v. Fiqia, 1994 ABCA 402. In so doing, the sentencing judge “may find 

any other relevant fact that was disclosed by evidence at the trial to be proven” (s. 

724(2)(b)). To rely upon an aggravating fact or previous conviction, the 

sentencing judge must be convinced of the existence of that fact or conviction 

beyond a reasonable doubt; to rely upon any other relevant fact, the sentencing 

judge must be persuaded on a balance of probabilities: ss. 724(3)(d) and 

724(3)(e); see also R. v. Gardiner, [1982] 2 S.C.R 368; R. v. Lawrence (1987), 58 

C.R. (3d) 71 (Ont. H.C.). If follows from the purpose of the exercise that the 

sentencing judge should only find those facts necessary to permit the proper 

sentence to be imposed in the case at hand. The judge should first ask what the 

issues on sentencing are, and then find such facts as are necessary to deal with 

those issues.  

Background and Context 

[7] I first set out the less contentious matters of background and context. 

Personal Characteristics of the Offenders 

[8] Jennifer Clark had been a school teacher; Jeromie Clark worked in construction. At the 

time of John’s death, both parents were unemployed and lived at home full time with their son. 

Both parents were in a position to monitor John’s growth, milestones and overall health.  

[9] At the time of the offence, Mrs. Clark was 36 years old. Mr. Clark was 33 years old. 

They had two other sons, WC and LC, both of whom were older than John. Since John’s death, 

the Clarks have had limited access to their two other children for a period of over five years. 

[10] They lived in a duplex in a residential area in north central Calgary. Their home was 

minutes from hospitals and medical clinics by car. Health care professionals were available to 

see John throughout his life, at no cost to the Clarks.  

[11] The Clarks’ home was clean, well-stocked with healthy whole foods (many marked 

“organic”) and with supplements, and held numerous books on parenting and health. It also had 

appropriate safety precautions for young children, such as child-proof locks on cupboards and 

dangerous substances stored out of reach. The Offenders appeared to have no candy or other 

refined sugar foods in their home. 

Details of John Clark’s Life and Pre-Existing Medical Concerns 

[12] John Wyatt Clark was born at home on September 21, 2012. He was born full term. At 

birth, John was in the 50
th

 percentile for weight and in the 85
th

 percentile for height.  

[13] The Clarks raised John without outside medical assistance. Therefore, among other 

things, little else of John’s medical history was tracked or recorded in a manner that could be 

made available to the Court. Much of the information about John’s previous health comes from a 

conversation that Jennifer Clark had on November 28, 2013, with doctors at the Alberta 

Children’s Hospital (“ACH”). Jennifer willingly described John’s development and symptoms 

prior to admission. She struggled to answer questions about John’s diet, particularly about what 

he was eating and in what quantities. 

[14] At 14 months old John was able to sit up, but was not yet walking or even crawling. 

Jennifer said that John was jumping in his jolly jumper, playing with toys, smiling and 
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responding to the family and otherwise socially engaging with them. John was still breastfeeding 

and did not eat meat. He obtained protein from yogurt and beans, and otherwise had a varied 

diet.  

[15] John was not starved, abused or poisoned. 

[16] John displayed a skin rash for most all his life, which the Clarks believed was eczema. 

Doctors who initially saw John also described the rash as eczema. The Clarks said the rash 

would flare up when John was teething. The Clarks treated the rash with creams, without any 

beneficial effect. At presentation to the hospitals, this rash covered 70% of his body surface.  

[17] In the month leading up to his hospital admission, John had been less interested in eating. 

In the days before admission to a hospital, he had been sleepier and cool. Jennifer Clark bundled 

him up to keep him warm.  

[18] The Clarks said they first noticed that the discolouration in John’s toes was turning to 

black during a bath to warm him the morning of November 28, 2013. This, they said, prompted 

them to take John to the Foothills Medical Centre (“FMC”), which they did later in the day. 

Jennifer again bundled up John, for the journey. 

John’s Arrival at the Hospital and Overview of his Treatment 

[19] The Clarks arrived at the FMC with John at 3:20 P.M., November 28, 2013. John was 

hypothermic, had a low heart rate (78 beats per minute), and two toes on each foot were a black 

or purple colour. Elsewhere his skin was pervasively abnormal, flakey, red and dry. He had 

numerous open and weeping lesions. His airway was clear, he was crying and his pulse, though 

low, was regular. He had sparse hair and eyelashes that were an orange-yellow colour.   

[20] He received immediate priority attention. The doctor first seeing John diagnosed him as 

in the third and final stage of septic shock.  

[21] That emergency room doctor personally escorted John in the ambulance, with flashing 

lights, to the ACH, arriving at approximately 3:50 P.M. There he was met by another doctor, 

who had been apprised in advance that John was on his way and that his life was in danger. Upon 

arrival at ACH, John’s temperature was 30˚C, his heart rate was 76 beats per minute, his blood 

pressure was 102/86, and his breath was 32 per minute. No pulse could be detected in his right 

foot. His weight was estimated to be 10 kg. That was probably high, based on later information. 

[22] John’s condition deteriorated significantly. He suffered a seizure at 4:20 P.M. 

[23] At 4:48 PM, they relocated John from the trauma bay to the intensive care unit. It was 

there that he suffered his first cardiac arrest at 6:08 P.M. Doctors believed that John may have 

experienced another seizure around 6:37 P.M., but this could not be confirmed because John had 

been chemically paralyzed to facilitate treatment.  

[24] That treatment included fluid resuscitation through an intra-osseous line and an 

intravenous line, and he was warmed to approximately 36˚C using fluids and a Bair hugger. John 

was also treated with three broad-spectrum antibiotics: Tazocin, Vancomycin, and Clindamycin. 

Additionally, he received medication for his seizures, to support his blood pressure and blood 

perfusion to his organs. He was placed on a ventilator.  
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[25] John experienced a second cardiac arrest on November 29, 2013. The medical team 

attempted several resuscitation measures: CPR, adrenaline, and increased heart support 

medication. However, they were unable to recover John’s heart rate.  

[26] John was declared dead at 12:47 P.M., November 29, 2013.  

[27] At the time of his death, John was between the 3
rd

 and 15
th

 percentile for weight, and he 

was below the 0.1 percentile in height for children of his age and gender. 

Clarks’ Reaction to Learning of the Severity of John’s Condition 

[28] The Clarks appeared calm initially, upon their arrival at the FMC. They were taken aback 

at how quickly events unfolded thereafter. At the ACH Jeromie Clark was shocked, devastated, 

and very upset. Jennifer Clark similarly appeared in shock with flat affect. She presented as 

quiet, tearful and very worried; she was described by one of the doctors as appropriately upset 

and concerned for John’s well-being.  

Internet Searches 

[29] In the months prior to John’s arrival at the FMC, the offenders’ laptop was used to 

conduct internet searches as follows: 

a. June of 2013 - “How an elimination diet cured my daughter’s eczema”; 

b. October 20, 2013 - “asthma-allergies-eczema”; 

c. November 13, 2013 - “poor circulation in feet eczema in infant”;  

d. The evening of November 27, 2013 - “can cabbage leaves cure gangrene?”; and 

e. The morning of November 28, 2013 - on whether cayenne could cure gangrene.  

From these, I find that John displayed the commensurate symptom and that those symptoms 

were readily apparent to both Offenders at those times. For example, there was poor circulation 

in John’s feet and it was known to both Clarks by at least as early as November 13, 2013.  

Facts Essential to the Jury’s Verdict 

[30] In finding the Clarks guilty of criminal negligence causing death and failing to provide 

the necessaries of life to him, the jury must have reached the following conclusions, since these 

are essential elements to the offences: 

a. Each Offender failed to obtain for John Clark proper and timely medical care 

(the “Failure”)
1
;  

b. Each Offender could foresee that their continued Failure risked permanent 

health injury to John, if not foresee that it endangered his very life; 

c. That Failure constituted a wanton or reckless
2
 disregard for John’s life and 

safety; and 

d. That Failure amounted to a marked and substantial departure from what a 

reasonably prudent person would have done in the same circumstances. 

                                                 
1
 All three parties agree that the offending conduct of the Clarks was their failure to take John to see a doctor at an 

earlier date. 
2
 See para 34 below.  
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[31] Though not essential elements of the offences, the jury’s verdict also necessarily entails 

the following additional findings of fact: 

a. The reasonably prudent parent, in the same circumstances as each of the 

Clarks, would foresee that the Failure was risking permanent health injury to 

John, if not endangering his very life; 

b. Nothing, including the treatment efforts at the FMC and ACH, sufficiently 

interrupted the causal connection between the Clarks’ Failures and the risk of 

permanent health injury to John, if not to the viability of his life; and 

c. The Failure represented a marked and substantial departure from the diverse 

range of reasonable and acceptable health, lifestyle and parenting practices in 

Canada. 

[32] Regarding b. above, the Clarks asserted that it was the rapid sodium over-correction 

and/or the over-infusion of fluids at the ACH that had, at a minimum, interrupted any causal 

connection between their Failures and John’s outcomes. By finding the Offenders guilty, the jury 

did not agree. This does not necessarily mean the jury concluded the Failures, or either of them, 

caused John’s death. All that can be inferred with certainty from the jury verdict is that they 

concluded both of the Failures substantially contributed to John’s death.  

Other Findings of Fact Relevant to Sentencing 

The Offending Conduct 

[33] The Clarks both failed to seek proper and timely medical assistance for John. They did 

not by design starve, beat, or otherwise deliberately set out to harm him. They always pursued 

healthy outcomes, yet their degree of disregard for John’s trajectory and their degree of neglect 

revealed just how misguided, and tragically misinformed, they were as parents. The conduct 

constituted a marked and substantial departure from the standard of a reasonably prudent parent. 

[34] On the evidence of this case I find the disregard was reckless, not wanton. That is, each 

offender persisted in their course of conduct, their Failure, despite foreseeing the associated risk 

to John. Each persisted despite the obvious serious risk and danger to the life or safety of John.  

Duration of the Offending Conduct 

[35] Counsel for both Jennifer and Jeromie Clark argued that the marked and substantial 

departure only extended to the evening of November 27, when there was a search for “can 

cabbage leaves cure gangrene”. They indicate that evidence prior to the evening of November 27 

is insufficient to meet that standard of beyond a reasonable doubt, which is necessary because 

extending the duration of the offending conduct is an aggravating fact. Both of them observe 

further that this timeline is consistent with duration posited by most of the medical professionals 

at trial for how long it would have taken for John’s toes to blacken to the degree seen in the 

photographs. The exception was Dr. Jadavji, who opined that it would have taken seven days for 

the necrosis to develop to the stage observed at John’s death.  

[36] At the time of his death John’s organs showed signs of malnutrition, including the fact 

that his brain was small for his age and his thymus was essentially non-existent. The Clarks 

would not have observed these specific conditions, but I find they did observe other clear and 

troubling symptoms, some perhaps manifestations of those conditions, that the reasonable parent 

would have acted on by seeking out proper medical attention at a far earlier time.  
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[37] John struggled with his skin condition for his whole life, but the search on October 20, 

2013 for “asthma-allergies-eczema” pointed to new and serious other symptoms being clearly 

evident in and on John. Medical attention should have been sought much earlier than October 20, 

2013, so that John would not be deprived of the necessaries of life, but the lack of medical 

attention amounted to criminal conduct by then at the latest.  

[38] The Clarks were aware of John’s gravely worsening condition by October 20. I find it 

met the legal standard for depriving John the necessaries of life by then, escalating to the 

standard for criminal negligence no later than November 13. By November 13 the symptoms 

displayed still further signs of acute distress, this time in John’s circulation, manifesting most 

significantly in his feet. The Clarks’ offending conduct, constituting the marked and substantial 

departure for criminal negligence, commenced by November 13, 2013.   

Whether the Offending Conduct Caused John’s Death 

[39] The Chief Medical Examiner, Dr. Brooks-Lim, concluded that John died from an 

overwhelming staphylococcal septicemia due to deficiency dermatitis due to malnutrition. That 

is, John contracted an infection that entered his bloodstream as a result of his skin condition, 

which was not eczema but a necrolytic migratory erythema. This very rare skin condition was the 

result of a nutritional deficiency. In his condition, his infection was fatal. 

[40] This, the Crown says, was the sole cause of John’s death, not just a substantial 

contributing cause. Counsel for both Jennifer and Jeromie Clark argue that this Court should find 

only that the Clarks were a significant contributing cause to John’s death, not the sole cause. 

[41] I am unable to share the Crown’s confidence, that it has been proven beyond a reasonable 

doubt, that the offending conduct was the sole cause of John’s death, rather than the substantial 

contributing cause that we can be certain of by the jury’s verdict.  

[42] By the time he was brought to the FMC, his death was likely a fait accompli. The first 

doctor that saw John, at the FMC, considered his life at sufficient risk of death that he escorted 

John in the ambulance the short distance to the ACH. However, from the evidence presented I 

am unable to conclude beyond a reasonable doubt that John’s death was a certain consequence of 

the Failure. Dr. Brooks-Lim formed her view, of John’s inability to fend off the overwhelming 

effects of his infection due to deficiency dermatitis in turn due to malnutrition, after an autopsy 

involving the contributions of multiple specialists. I am not satisfied beyond a reasonable doubt 

that proper and timely medical care for John while alive would have accurately identified this 

condition to sufficiently enable the Clarks to break that chain of causation. John’s condition may 

have been readily ascertainable had he received proper and timely medical care, but I have not 

been persuaded of that beyond a reasonable doubt. It was described as a rare skin disorder. Some 

evidence was received of whether earlier professional care and treatment might have enabled the 

staph infection to be overcome, but the evidence presented was insufficient to prove beyond a 

reasonable doubt that John’s deficiency condition would have been identified sufficiently to 

avoid his death. 

[43] Also, significant for me in not concluding beyond a reasonable doubt that the Clarks’ 

Failures solely caused John’s death is the tenuous connection between the Failure and 

“deficiency dermatitis due to malnutrition”. That is, it has not been proven beyond a reasonable 

doubt that the absence of proper and timely medical care caused the deficiency dermatitis due to 

malnutrition. Following the evidence of Dr. Sauvageau, I am left with a reasonable doubt in that 
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regard. Dr. Brooks-Lim was unable to fully rule out the possibility that the malnutrition that led 

to John’s skin condition could have been caused by a genetic abnormality, contributing to that 

reasonable doubt. 

The Clarks’ Statements to the Court 

[44] Both Clarks made a statement to the Court at the hearing on February 8.  

[45] Jennifer Clark’s statement expressed immense sadness and grief at the death of her son 

and at the subsequent separation from her two other boys after John died. She impressed upon 

the Court the closeness and love she felt for John and the tremendous emptiness that she feels 

because of his death.   

[46] Jeromie Clark’s statement similarly expressed immense grief at his loss, along with the 

loss of his identity as a father, being now also separated from his two other sons, WC and LC. He 

despaired at the fact that he would never see John grow up.  

Third Party Submissions to the Court 

[47] Each of the Clarks’ lawyers presented for my consideration copies of redacted letters 

from individuals that describe what they have observed of the Clarks’ character, disposition, and 

conduct. The Crown requested the nominal redactions and thereafter did not oppose my 

receiving and considering the new information.  

[48] I did not consider, or even look at, a significant volume of additional comment letters 

(well over a thousand pages I was told) that were sent directly to my judicial assistant, 

unsolicited. They were all forwarded to the counsel to act on further as they saw fit. Only the 

redacted copies of letters were placed before me and, therefore, considered. I am not aware of the 

exact number of the additional messages, their source, or the nature of their content. They may 

urge leniency of sentence; they may urge severity of sentence. What I do infer is that a great 

many members of the public care enough about these sentencing decisions to take the time to 

voice their views. 

[49] The redacted letters were described as representative of many of the others submitted. 

That is, the comments in the ones presented to me were repeated many times over in the 

sentiments in other letters. 

[50] Jeromie Clark is described as gentle, good, upstanding, hardworking, loving, honest, 

dependable, courteous and caring. He was described as very kind, humble and intelligent. He 

sings with his church choir at a seniors’ home. He has knowledge about nutrition and health. He 

takes time for others, sharing with them to assist where he can.  

[51] Jennifer Clark was diligent as a student, hardworking and dedicated. As a school teacher, 

she was beloved by her students; “adored” was the way another source put it. She is described as 

a quiet, gentle, capable, creative, gracious, and sweet lady. Her life desire was “to have a family 

and to devote her energies in raising them.” She loved music and playing the saxophone. She and 

one of her sons “would sing together as they went around the house.” Another observed: “[t]o 

see the tears in this mother’s eyes and the great longing for her children has been so difficult for 

her…”. One of her relatives wrote that their sons “are missing their mother and father. Of course, 

that is an understatement.”  
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[52] Jeromie wrote that when they visit their boys “they run to [Jennifer] and both wrap their 

arms around her and just stare at her face with such a smile, and they will stay like that for quite 

a while.” And Jennifer was observed by many to be still grieving the death of her son John. 

[53] Both are said to be highly intelligent, soft spoken, open, upright, and to continue to have 

a deep faith in God that was not embittered or disillusioned by all they have been through. The 

sources said they were never seen or heard to act unkindly to each other. They are said to have 

carried themselves with dignity and grace under pressure. They chose a vegan diet, it was also 

indicated, but that healthy pursuit was evident already from the photographs at trial of the 

contents of their home. One writer said, “[i]t has been especially difficult for them to be 

separated from their children.” “Neither one of them”, another observed “poses any risk or threat 

to the community.” 

[54] Many went further and offered their opinions that neither was the sort of person in need 

of rehabilitation or from whom society needs protection. Many indicated they considered the 

convictions “unfathomable”. 

Pre-Sentence Reports 

[55] The PSRs for both Offenders are generally informative, though Jennifer Clark’s is 

somewhat less so because fewer individuals were interviewed for its writing. The author of 

Jennifer Clark’s PSR had no prior experience with Jennifer and appears to have felt Jennifer was 

either uncooperative or “not forthcoming”. From all that has come before the Court and has been 

submitted to the Court, I think the writer’s observations simply misinterpreted Jennifer’s 

shyness, her preference to be in the company of her husband in such matters, and her continued 

grief over the death of her son and loss of guardianship of her boys. 

[56] The PSRs describe the Clarks’ acceptance of their role in John’s death and their regret 

over it. Jeromie Clark expressed remorse for having made assumptions about the seriousness of 

John’s illness and has admitted that he did not obtain medical help as quickly as he should have. 

Jennifer’s PSR is not as clear in that regard, but other of the information before the Court 

persuades me she similarly accepts and owns the Failure. In respect of it not coming through 

strongly in the PSR, it appears that remorse merely took a back seat to her paramount emotion, 

her still ‘deep sorrow within’ from John’s passing. 

[57] The PSR indicates that Jeromie had a positive upbringing and continues to be an active 

member in his community. For the majority of his marriage to Jennifer, Jeromie was the sole 

breadwinner of the family. His PSR indicates that he has maintained steady employment in 

various capacities since he was 11 years old.  

[58] Jennifer’s PSR indicates that she too had a positive upbringing and many good 

experiences both through post-secondary education and then after when she taught English 

abroad. Jennifer’s father indicates that she appears uncomfortable with doctors, speculating that 

she preferred holistic treatments over western medicine. A Child and Family Services (“CFS”) 

Caseworker told the PSR writer that Jennifer had been more isolated in the months prior to 

taking John to the hospital, which I understand as a reflection of her depth of concern for John; 

she would not be away from him in his condition.  

[59] The PSRs describe the Clarks’ gratitude for the acceptance and support they received 

from their faith community. Both Clarks are members of a Seventh Day Adventist Church. Their 

Christian faith and their church community appear to have been significant in their lives.  
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[60] In the PSRs, both Clarks describe a strong and loving traditional marriage and, 

remarkably, no less so after John’s death and the ensuing trial as before. 

[61] The PSRs describe the Clarks as devoted, loving parents. It describes parents whose 

children were their priority. Each of them created imaginative play times and activities with their 

boys and involved them as they went about their household tasks. The Clarks made decisions 

with their boys’ best interests in mind, about what they permitted into their home as food for 

their boys’ bodies, minds and souls and about what influences they let them be exposed.  

[62] The PSRs report that the two older sons of the Clarks, WC and LC, were apprehended by 

CFS shortly after John’s death. Presently both sons are under the permanent guardianship of their 

paternal grandparents. The older was born in 2006 and the second was born 2010. 

[63] The PSRs indicate that since December 16, 2014, both of the Clarks have been bound by 

Recognizances that restricted their visits with WC and LC to supervised access or visits directed 

by the Court. As hard as this must have been, both Clarks are reported to have been compliant 

with all of their Recognizance conditions. Jeromie still tries to be a positive role model for them 

and lovingly engage with them. 

[64] Jeromie Clark’s PSR indicates that, following John’s death, he endeavoured to maintain 

the same sort of active involvement with WC and LC, as he did before the guardianship 

placement. Later, on the recommendation of staff from CFS, he reduced the number of such 

visits to ready the boys for the time he will be away in prison. Despite the personal pain in doing 

so, Jeromie has demonstrated that his boys’ best interests take priority. 

[65] Jennifer’s Clark’s PSR contains no information about her involvement in the lives of WC 

and LC after John’s death; however, like Jeromie, she indicates that being away from her 

children is very difficult for her. This is reflected in the redacted letters.  

[66] Both PSRs conclude that the Clarks would be suitable candidates to serve out their 

sentences under community supervision. 

Parties’ Positions on Sentencing 

[67] Counsel for the Crown and the Clarks diverged markedly on what amounts to a fit 

sentence in this case. I will set out in turn each party’s position along with the authorities they 

provided in support of their argument.  

Crown Position 

[68] The Crown accepts that the Clarks loved John and that his death was not their intention.  

[69] Nevertheless, the Crown urges this Court to denounce in strong terms the conduct of 

parents generally, and the Clarks more specifically, who fail to provide necessary care for their 

children. In its submissions, the Crown underscores John Clark’s vulnerability and dependence 

given his very young age, and that the Clarks’ criminal conduct was not a momentary lapse of 

judgment. In light of the sentencing objectives of deterrence and denunciation, a lengthy period 

of incarceration is, it says, a “just sanction.” 

[70] The Crown seeks a sentence of four to five years in custody. In addition, it seeks a 10-

year weapons prohibition, which is mandatory under section 109(1)(a) of the Code, and an order 

for DNA samples, which is discretionary under section 487.051 of the Code.  
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[71] In support of this position, the Crown relies on the following cases: R v Hosannah, 2015 

ONSC 2050; R v Lovett, 2017 ABQB 703; R v McDonald, 2013 SKCA 38; and R v Alexander, 

2014 ONCA 22. 

[72] In Hosannah, Mr. and Mrs. Hosannah were convicted of manslaughter for failing to 

provide the necessaries of life to their 27-month-old daughter, Matinah. The Court found that 

Matinah’s death was the result of two causes: malnourishment and asthma. However, the 

sentencing judge found that the Hosannahs were only responsible for Matinah’s malnourishment. 

The Hosannahs saw a doctor 11 months prior to Matinah’s death, but they ignored the doctor’s 

advice to take her to a specialist because she was showing developmental delays. The sentencing 

judge determined that the Hosannahs’ conduct was not deliberate, but that the diet they provided 

for Matinah was “ill-advised and negligent.” The judge found that the offenders’ failure 

continued for 11 months. The Hosannahs were first time offenders, and they did not express 

remorse. 

[73] The Court sentenced the Hosannahs to 30 months’ imprisonment with six months of 

credit for pre-trial custody. The Court also made orders for a weapons prohibition and DNA 

samples for both offenders.  

[74] In Lovett, Ms. Lovett was found guilty of criminal negligence causing death and failing to 

provide the necessaries of life for her seven-year-old son, Ryan. The charge for failure to provide 

necessaries was stayed under the Kienapple principle.  

[75] Ryan became ill with an ear infection in early February 2013. As the month progressed, 

Ryan’s symptoms continued to worsen until his tympanic membrane burst, and he passed out 

while going to the bathroom. Throughout this time, Ms. Lovett treated Ryan at home with natural 

remedies. A concerned friend who visited her home urged her to take Ryan to the hospital, but 

Ms. Lovett ignored the warning. In the early hours of March 2
nd

, Ms. Lovett called emergency 

services when Ryan began convulsing, but the boy died before the paramedics arrived.  

[76] The Court found that Ryan died an “excruciating, unnecessary death” from a condition 

that could have been treated with a course of antibiotics. The Court also determined that the 

conduct meeting the standard for criminal negligence continued for a period of two weeks. Ms. 

Lovett was a first-time offender, and she expressed great remorse in her statement to the Court. 

[77] The Court imposed a sentence of three years in custody.  

[78] In McDonald, Ms. McDonald was a young mother who pleaded guilty to criminal 

negligence causing death following the death of her young daughter, Shatoya. The child passed 

away as a result of a skin infection. Approximately two weeks before Shatoya’s death, a doctor 

made a home visit to Ms. McDonald’s home and indicated that Shatoya should be taken to the 

emergency room. Ms. McDonald did not follow this advice because she was afraid that given 

some bruising on Shatoya’s body, she would have her children apprehended. When Ms. 

McDonald did call emergency services because Shatoya had stopped breathing, it was obvious 

that she had been deceased for some time. In her statement to the Court, Ms. McDonald 

expressed remorse. While this was not her first offence, her criminal record was dated.  

[79] The sentencing judge at first instance imposed a sentence of two years’ imprisonment. On 

appeal, the Court increased her sentence to three years, noting that if the Crown had sought a 

longer sentence it would have been granted.  
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[80] In Alexander, Ms. Alexander was convicted of manslaughter by failing to provide the 

necessaries of life to her 19-month-old son, Miguel. Miguel suffered burns from scalding water 

over 40% of his body as a result of the offender’s actions. Ms. Alexander, however, did not seek 

medical assistance for Miguel’s burns and actively lied to her common law partner to keep him 

from inspecting Miguel’s injuries. Her son passed away 12 hours later, during which Ms. 

Alexander had ample opportunity to seek medical assistance but failed to do so in order to 

protect herself. Following Miguel’s death, Ms. Alexander continued to lie to family, medical 

personnel and the police about how Miguel’s injuries occurred. The Court found, at sentencing, 

that it was not proven beyond a reasonable doubt that Ms. Alexander deliberately inflicted 

Miguel’s injuries. Ms. Alexander had no criminal record, and she expressed no remorse or 

understanding of her unlawful conduct.  

[81] The Court imposed a sentence of 10 years and two months, after a pre-trial custody credit 

of nine months.  

Defence Position 

[82] Both counsel for the Clarks suggested a custodial period of three to eight months “or 

less” followed by probation, “only if necessary” added Jennifer Clark’s counsel. The Clarks did 

not express a position on the request they be ordered to submit to DNA sampling.  

[83] Counsel for the Clarks urge restraint in sentencing, relying on the exhortations in R v 

Lacasse, 2015 SCC 64. They underscore the fact that his was not a case of deliberate or 

malicious abuse. Rather, they say the Clarks were concerned, loving and dedicated parents 

whose beliefs were misguided. They also highlight the fact that both Clarks suffered a 

tremendous loss with the death of John, and their grief continues to this today.  

[84] In support of their position, defence counsel relied on R v Pitre, 2015 NBQB 44. Mrs. 

Pitre pleaded guilty to criminal negligence causing death after a 74-year-old resident of her 

special care home, Harvey Henry, died from infected bed sores. Prior to Mr. Henry’s death, Mrs. 

Pitre had been aware that her care home was not equipped to deal with his treatment 

requirements and she had made good faith efforts to have him moved to an appropriate facility. 

Additionally, Mrs. Pitre consulted Mr. Henry’s family physician about the bed sores. The doctor 

prescribed antibiotics but failed to instruct Mrs. Pitre to take Mr. Henry to the hospital should his 

condition worsen. Mrs. Pitre expressed great remorse for the loss of Mr. Henry, whom her family 

was close with, and she had no prior criminal record. She also suffered from significant health 

conditions, including uncontrollable diabetes and a recent heart bypass surgery.  

[85] The Court imposed a custodial sentence of eight months, followed by two years of 

probation where the only condition was that Mrs. Pitre keep the peace and be of good behaviour. 

Applicable Sentencing Principles 

[86] The purpose of sentencing is a “just sanction”: section 718 of the Code. A just sanction is 

one that will serve one or more of the following objectives (s 718, Code):  

a. to denounce unlawful conduct and the harm done to victims or to the community that 

is caused by unlawful conduct;  

b. to deter the offender and other person from committing offences;  

c. to separate offenders from society, where necessary;  
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d. to assist in rehabilitating offenders;  

e. to provide reparations for harm done to victims or to the community; and  

f. to promote a sense of responsibility in offenders, and acknowledgement of the harm 

done to victims or to the community. 

[87] Of these various sentencing objectives, denunciation and deterrence are to receive 

“primary consideration” because this offence was against a child: section 718.01 of the Code; 

Lovett at para 32. That is, denunciation and deterrence must receive substantial weight and be 

vindicated in my determination of a fit sentence: R v Branton (2013), 301 CCC (3d) 408 

(NLCA). 

[88] A “just sanction” is one that is proportionate; that is, one that reflects both the gravity of 

the offence and the degree of responsibility of the offender or their “moral culpability”: section 

718.1 of the Code. This is the fundamental principle of sentencing.  

[89] Assessing the gravity of the offence requires consideration of (i) the nature of the offence 

itself, including its act and fault elements; (ii) the harm caused to the victim of the offence; (iii) 

the harm caused to society and its values; and (iv) aggravating and mitigating circumstances. The 

gravity of an offence “turns on the risk inherent in the conduct and the foreseeability of harm, not 

on the causation of harm per se”: R v DSC, 2018 ABCA 335 at para 21. Actual harm caused does 

become an aggravating factor in the course of sentencing.  

[90] With respect to assessing the degree of responsibility of the offender, the Alberta Court 

of Appeal developed a framework to analyze the moral culpability of an offender in cases of 

child abuse in R v Nickel, 2012 ABCA 158 at paras 34-38. This is not a case of child abuse as 

that is typically thought of, but it falls within the category nonetheless. First, the Court must 

consider the actus reus of the offence and ask what the child’s exposure to harm was as a result 

of the offender’s conduct: para 34. Second, the Court must consider the level of culpability 

arising from the mens rea by determining the “extent to which the harm was foreseeable, the risk 

or likelihood that the offender’s conduct would give rise to the harm, as well as the offender’s 

state of mind or state of awareness”: para 35.  

[91] Assessing moral culpability also requires the consideration of individual circumstances of 

the offender: section 718.2 of the Code; Nickel at para 38. The Supreme Court of Canada 

reminds us in cases such as Lacasse, at para 54, and R v Suter, 2018 SCC 34 at para 46, that 

sentencing is a “highly individualized process” and must be tailored to the circumstances of the 

offence and the offender. The individualization of the sentencing process leads to different 

sentences being just for each separate offender.  

[92] Further, the circumstances of particular offences and particular offenders will typically 

differ, such that sentencing necessarily involves individualized case-by-case assessments of 

proportionality: R v Nur, 2015 SCC 15 at para 43; Suter at para 4; R v Arcand, 2010 ABCA 363 

at para 66. This is especially true in the extremely varied range of reported circumstances that 

have led to convictions for criminal negligence. Nevertheless, the sentencing process is not 

exclusively about the offender, and I am not to overlook that crimes are wrongs both to 

individuals and the community: Arcand at para 67.  

[93] Additional principles that inform the process of sentencing are provided by section 718.2 

of the Code. Of particular note here is the principle of parity, which calls for the Court to ensure 

that similar sentences are imposed on similar offenders: section 718.2(b) of the Code. Thus, 
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while there is wide discretion in imposing a sentence, that discretion is limited by prior case law: 

R v Nasogaluak, 2010 SCC 6 at para 44. 

[94] Also, there is the principle of restraint, which defence counsel have stressed I should 

heed: section 718.2(d) and (e) of the Code. This principle calls on the Court to use its most 

severe form of punishment, imprisonment, only as a last resort: R v Tasew, 2011 ABCA 241 at 

para 14, and to impose the least onerous custodial sentence that is just in the circumstances: 

Tasew at para 15. 

[95]  While the maximum sentence for this offence is life in prison, no mandatory minimum 

sentence applies. No starting point or range has been established by appellate courts. As stated in 

R v JL, (2000) 147 CCC (3d) 299 (ONCA), the “cases demonstrate that criminal negligence 

causing death can be committed in so many different ways that it defies a range-setting 

exercise”. Thus, the selection of an appropriate sentence must be made an on case-by-case basis, 

subject to the guidelines above.  

Applicable Statutory Aggravating Factors 

[96] At section 718.2(a) of the Code, Parliament mandated that the presence of certain things 

be treated as aggravating circumstances. Three apply in this case. First, the Clarks’ offence 

abused a person under the age of 18: section 718.2(a)(ii.1). Second, Clarks abused their position 

of trust over John: section 718.2(a)(iii). Third, the Clarks’ unlawful conduct resulted in John’s 

death; which is a “significant impact” for purposes of section 718.2(a)(iii.1).   

[97] I note that the third of these aggravating factors may fall prey to a degree of double 

counting with my consideration of the gravity of the offence, since in this case the gravity of the 

offence is also influenced by the very life of the victim being risked. I exercise caution, 

therefore, in determining the effect of this third statutory aggravating circumstance. 

Applicable Collateral Consequences 

[98] Collateral consequences are a facet of an individualized sentencing process. The Supreme 

Court of Canada explained their role in sentencing as follows at paragraph 48 of Suter:  

Though collateral consequences are not necessarily “aggravating” or “mitigating” 

factors under s. 718.2 of the Criminal Code – as they do not relate to the gravity 

of the offence or the level of responsibility of the offender – they nevertheless 

speak to the “personal circumstances of the offender” (Pham, at para. 11). The 

relevance of collateral consequences stems, in part, from the application of the 

sentencing principles or individualization and parity: ibid.; s. 718(b) of the 

Criminal Code. The question is not whether collateral consequences diminish the 

offender’s moral blameworthiness or render the offence itself less serious, but 

whether the effect of those consequences means that a particular sentence would 

have a more significant impact on the offender because of his or her 

circumstances. Like offenders should be treated alike, and collateral consequences 

may mean that an offender is no longer “like” the others, rendering a given 

sentence unfit.  

[99] In R v SLW, 2018 ABCA 235 at para 41, the Court of Appeal confirmed that separation 

from children as a result of a criminal conviction involving child abuse is a collateral 

consequence that may be considered on sentencing. However, the Court there cautioned 
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sentencing judges about the mitigating effect such a separation would have when it is a direct 

consequence of the offence.  

[100] While the Court of Appeal made these cautions in the context of a case involving child 

pornography, they are in keeping with directions from the Supreme Court of Canada on how to 

weigh collateral consequences. In Suter at paragraph 49, the Court indicated that where a 

collateral consequence “is so directly linked to the nature of an offence as to be almost 

inevitable, its role as a mitigating factor is greatly diminished.”   

[101] Another closely related collateral consequence that courts will consider is the impact of 

the sentence on an offender’s family. This is typically in issue when the offender is the sole 

provider or caregiver for their family: see R v Bunn, 2000 SCC 9 at para 23 (“important 

mitigating circumstance”); R v Ellis, 2013 ONCA 739 at para 77. However, in R v Collins, 2011 

ONCA 182 at para 41, the Court gave significant weight to separation of a devoted mother from 

her disabled child:  

I would also give more weight than the trial judge to the impact on the appellant 

of being separated from her disabled daughter. It is one thing to be away from that 

child for a few hours a week spent gambling than to be completely removed from 

her for a period of months. It is not just the impact on the child; the wrenching 

experience imprisonment would represent for a mother who has devoted the past 

18 years of her own life to care for her disabled child must be considered.  

[102] In R v Spencer, [2004] 72 OR (3d) 47 (CA) leave to appeal to SCC refused, 30473 (23 

June 2005) at paras 46-47, the Court underscored the importance of preserving an intact family: 

It is a grim reality that young children of parents who choose to commit serious 

crimes necessitating imprisonment suffer for the crimes committed by their 

parents… 

The fact that Ms. Spencer has three children and plays a very positive and 

essential role in their lives cannot diminish the seriousness of her crime or detract 

from the need to impose a sentence that adequately denounces her conduct and 

hopefully deters others from committing the same crime. Nor does it reduce her 

personal culpability. It must, however, be acknowledged that in the long-term, the 

safety and security of the community is best served by preserving the family unit 

to the furthest extent possible. In my view, in these circumstances, those concerns 

demonstrate the wisdom of the restraint principle in determining the length of a 

prison term and the need to tailor that term to preserve the family as much as 

possible. Unfortunately, given the gravity of the crime committed by Ms. 

Spencer, the needs of her children cannot justify a sentence below the accepted 

range, much less a conditional sentence. [emphasis added]  

[103] John’s death was the direct result of the Clarks’ Failure. Therefore, the Clarks’ immense 

grief and persisting pain over his death is not a collateral consequence that may be given 

sentence ameliorating consideration by this Court.  

[104] However, the Clarks’ added deep pain over the permanent separation from their sons, 

WC and LC, which has been reduced to just supervised access for the last five years, is a 

collateral consequence relevant to this Court’s determination on sentencing. They have suffered 

this harsh collateral consequence for 5 years and now the separation will become total for the 
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length of their incarceration. This falls within the category of collateral consequences defined by 

the Supreme Court of Canada in Suter, at paras 47 and 49:  

A collateral consequence includes any consequence arising from the commission 

of an offence, the conviction for an offence, or the sentence imposed for an 

offence, that impacts the offender. [...] Collateral consequences do not need to be 

foreseeable, nor must they flow naturally from the conviction, sentence, or 

commission of the offence, but they must relate to the offence and the 

circumstances of the offender. [emphasis added] 

Resulting Sentence 

[105] As both the offence of criminal negligence causing death and failure to provide the 

necessaries of life arise from the same wrongful conduct, the charge for failure to provide the 

necessaries of life is stayed: Kienapple v R, [1975] 1 SCR 729; R v Prince, [1986] 2 SCR 498; R 

v F(J), 2008 SCC 60; Lovett.  

[106] As between the two Offenders, nothing before the Court reliably differentiated their 

individual degrees of moral culpability or the gravity of their offending conduct. Nothing in the 

record indicates that one Offender more or less than the other ought to bear any greater 

responsibility. Additionally, no differentiation was made by any of the counsel through their 

submissions. Both Offenders have no criminal record and were entirely compliant with all 

conditions of their interim release. 

[107] The sentencing objectives of rehabilitation and of taking responsibility do not necessitate 

incarceration in this case. I am satisfied that the Clarks will never repeat their Failure, that is, 

their failure to obtain proper and timely medical care for another person in their care. I am 

satisfied neither Clark ever fathomed John’s death might result from their conscious Failures. As 

the Crown acknowledged, the Clarks certainly did not intend John’s death. I am satisfied both 

Offenders have displayed not just regret over John’s death, but genuine remorse for their role 

contributing to it. Jeromie’s PSR attests to his “remorse for having made assumptions about” the 

severity of John’s illness and that he “admitted he did not respond quickly enough when medical 

help was required”. It also reported that a third party interviewed for his PSR made a similar 

observation about Jeromie.  

[108] Neither is incarceration necessary for the protection of society from the Offenders. In 

most every respect, the Offenders are described as model citizens, compassionate servants of 

others, amazing parents and valued contributors within their community. The Offenders are not 

people from whom society needs distance or protection. 

[109] The Clarks’ laudable character qualities and contributions to their community, however, 

are not license to be so reckless as to criminally neglect a vulnerable person within their care. 

That was the jury’s unanimous conclusion from the evidence presented, that their neglect was 

criminal. That conclusion cannot be emasculated or even muted in sentencing because of all their 

other exemplary qualities. Criminal conduct is found, regrettably, in all echelons of Canadian 

activity. In all cases it must be treated similarly. This is entailed by the principle of parity.    

[110] A conditional sentence is not available here: Code section 742.1(c). This affirms the 

inherent value of each and every life (which factors into the assessment of the gravity of the 

offence). 
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[111] In my view a period of incarceration is necessary to deter other parents who may 

similarly recklessly forego proper and timely medical care for their child. Such choices, as the 

Crown said, are “unacceptable, reprehensible and criminal.” 

[112] The gravity of the risk courted by the Clarks’ Failure, in all of their circumstances, 

necessitates a term of imprisonment. They were dealing with a baby, and briefly a very young 

infant, who by definition was totally and entirely dependent upon them, who could not 

communicate about his physical state, beyond his cries. The Clarks had ready access 24/7 to all 

manner of modern medical expertise here in Calgary, free of charge. They had the time and the 

means of getting John there. They suffer no deficiency of intellect. They have demonstrated an 

immense capacity for selfless compassion towards others, yet they preferred to forego all that 

was readily available for John medically, until it was too late. It is one thing for an adult to take 

that risk with their own life and health, to decline timely medical attention and then enjoy or 

suffer the consequences, but it is quite another to do so with the life of someone else, especially 

when that other person is so entirely vulnerable and entirely trusting. The jury found the Clarks 

criminally negligent because of their failure to secure proper and timely medical care. They were 

not convicted of choosing a vegan diet. They were not convicted of making a poor choice of the 

kind of medical practitioner they sought out, for example choosing a practitioner of holistic 

medicine not western medicine. The Clarks were convicted of failing to take John for any proper 

and timely medical attention. 

[113] And so, this Failure must be denounced in no uncertain terms, by a period of 

incarceration, and its recurrence by others deterred.  

[114] The question that remains, then, is how long this incarceration must be to accomplish the 

applicable sentencing purposes, but no longer? It must be proportionate to the gravity of the 

offence and the degree of responsibility of the Offender, that is, with their degree of moral 

culpability, or “moral blameworthiness”. It must vindicate the objectives of deterrence and 

denunciation. 

[115] In my view, the short, sharp period of incarceration recommended by the Clarks is not 

proportionate to the gravity of harm and the degree of moral culpability. It does not reflect the 

vulnerability of John or the other aggravating circumstances. Nor would it adequately denounce 

or deter generally.  

[116] The gravity of offence is high. The degree of harm to John risked by the Offenders’ was 

John’s very life. However, the foreseeability of this risk by the Offenders, coupled with their 

state of awareness considering their individual context and circumstances, places them lower on 

the range of moral culpability than the Crown urges upon me. In this regard I agree generally 

with the assessment of the Defence on the degree of moral blameworthiness that it is not as high 

as the Crown suggests, relatively speaking, but the Crown is correct in observing that while the 

Clarks were criminally negligent for two weeks, the longer period of depriving John of the 

necessaries of life represents a longer period of offending behaviour and therefore greater moral 

blameworthiness.   

[117] On the criminal negligence offence simpliciter, the Clarks’ moral blameworthiness is 

lower than the offenders in Hosannah, Lovett, McDonald and Alexander. All these cases 

similarly involved the deaths of children. In each of those cases the offenders placed their own 

interests over their child’s. “Misguided” is not a word that would describe those offenders, but it 

has not been out of place in describing the Clarks’ Failure.  
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[118] In Hosannah, the offenders had greater knowledge (the doctor’s advice) which was 

deliberately disregarded for 11 months. With the Clarks the disregard was found to be reckless, 

not wanton; that is, not deliberate in the way characterizing the Hosannahs. They were also first-

time offenders but displayed no remorse. They were sentenced to 30 months in custody.  

[119] In Lovett, like Hosannah, the offender ignored third party advice to seek medical 

attention and ignored more obvious and severe symptoms in the child, demonstrating greater 

intentionality and wantonness of conduct. In Lovett, unlike here, the offender was found to be the 

sole cause of the child’s death. A sentence of 36 months was imposed. 

[120] In McDonald, the offender also disregarded advice received from a doctor, for two 

weeks, to take the child to a hospital. The offender actively covered up her daughter’s condition 

because of her fear that her children would be apprehended if she sought medical attention. A 

guilty plea was entered and the offender displayed remorse. A sentence of 36 months was 

imposed, but the Court would have imposed a longer sentence if the Crown asked for more than 

36 months. 

[121] Finally, in Alexander, the offender deliberately caused her son’s severe injuries, scalding 

him so that he had burns over 40% of his body. The offender deliberately concealed the injuries 

refusing to take him to the hospital despite their obvious severity. The offender continued to lie 

about matters, even after the child’s death and even to the police. While the duration of the 

conduct is significantly shorter than that of the Clarks, the offender showed no understanding of 

the significance of her conduct or displayed any remorse. The Clarks displayed none of these 

indicia of moral blameworthiness. The sentence in Alexander was greater than 10 years and 2 

months in prison. 

[122] While the Clarks’ moral culpability is lower than these cases provided by the Crown, the 

case provided by the Defence differs from this case in the opposite direction on moral 

culpability. It displays lower moral culpability than the Clarks. In Pitre, the offender made good 

faith efforts to have her patient relocated to an appropriate facility. She also took him to a doctor 

and followed the doctor’s instructions in treating the patient. Beyond the differences in moral 

culpability, the much lower sentence in Pitre also reflects that Mrs. Pitre pleaded guilty and she 

suffered significant health issues that would render a longer custodial sentence that much 

harsher. Finally, Pitre did not involve the same statutorily mandated aggravating factors for 

offences against children. 

[123] On solely the consideration of parity, though, the greatest degree of similarity with this 

case occurs in the Hosannah and Lovett decisions. In Lovett, the duration of the offending 

conduct was two weeks and the natural remedies attempted were not working. The child became 

susceptible to and then succumbed to streptococcus infection. The offender was found guilty of 

both criminal negligence causing death and failing to provide the necessaries of life, following a 

trial. The same statutory aggravating factors existed there. The sentence imposed there was 3 

years’ incarceration. In Hosannah, the offending conduct was much longer and deliberate, but 

led to a shorter sentence of 30 months. 

[124] As I have said, I consider the Clarks’ degree of moral culpability to be less than existed in 

both Lovett and Hosannah. The findings of fact in those cases describe more intentionality 

behind the disregard, entailing wantonness rather than the Clarks’ recklessness: see for example 

paras 5 – 8 and 10 in Lovett. I consider the duration of criminal conduct by the Clarks to be much 

longer than the 2 weeks for which they were found to be criminally negligent, but the findings in 
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Lovett describe a parent still declining to deliver the child for medical attention despite the 

urging of another adult. Though it turned out to be too late, the Clarks did actually take John for 

medical attention. In Lovett the offender did not do so, despite far more glaringly obvious 

symptoms than with John Clark. The offender in Lovett also was held to be the sole cause of the 

child’s death. The Crown correctly refers to the fact the child placed fatally at risk in this case 

was much younger and therefore more totally dependent than the child in Lovett, but in terms of 

their dependence on their parent(s) and vulnerability to their parent(s), the difference to moral 

culpability is not so substantial as to offset the other moral culpability differences in the Clarks’ 

favour. 

[125] The Crown recommended between four and five years’ incarceration as a fit sentence. 

But I note that it formulated and first presented that recommendation before I released my 

findings of fact. At that earlier time the Crown believed the duration of the Clarks’ Failure lasted 

much longer, it took the view the Offenders’ Failure was the sole cause of John’s death, and it 

did not yet know that I found the Clarks’ Failure to have been reckless not wanton. These all 

militate in favour of a lower sentence than its recommendation. Further, as I have explained, 

since I regard the degree of moral culpability here to be lower than in Lovett, the 3-year sentence 

in Lovett would serve as a ceiling, of course on a persuasive basis not a binding ceiling. I 

consider the sentence in Hosannah to be light, relatively speaking, and so although the degree of 

moral blameworthiness in that case is greater than this one, just from a parity perspective I would 

not consider less than 30 months a fit sentence. 

[126] Then also there is, from society’s perspective, the fact that the long-term safety and 

security of the community is better served by restraint in the duration of WC and LC’s complete 

separation from their parents while incarcerated: Spencer, supra. I recognize their substantial 

separation from them already, and consider here the imminent incremental separation only. 

[127] I consider a fit sentence to be less than the 3 years that was imposed in Lovett. After 

factoring in the difference in degrees of moral blameworthiness, after recognizing the collateral 

consequence already suffered by the Clarks’ separation from their other sons, and that they will 

continue to suffer that collateral consequence for at least as long as they are in prison, and taking 

into account that the long-term safety and security of the community is better served by restraint 

both generally and in the duration of WC and LC’s complete separation from their parents while 

incarcerated, I find a fit sentence for each of the Clarks to be 32 months in custody.  
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Conclusion 

[128] Therefore, I sentence Jennifer Lynn Clark to 32 months incarceration and I sentence 

Jeromie James Clark to 32 months incarceration. I am not persuaded a DNA Order is warranted 

from either Offender. I impose on both Offenders the mandatory weapons prohibition. 

[129] I ask that their jailer consider proximity to their boys in the institution(s) selected, to 

facilitate all possible opportunity for Jeromie while in custody to pursue his aspirations in speech 

pathology, and consider how to accommodate all contact the Clarks may want with their boys as 

by means of FaceTime, Skype or such other digital platform(s), if not in person. 

 

Heard on the 8
th

 day of February and the 31
st
 day of May, 2019. 

Dated at the City of Calgary, Alberta this 5
th 

day of June, 2019. 
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