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[1] Austin Tremaine Nilson (the “Accused”) is charged with possession of a controlled 

substance, specifically cocaine, for the purpose of trafficking. A bag of cocaine was found in the 

trunk of his car by a police officer after the Accused invited the officer to search the vehicle for 

marijuana. 

[2] The Accused told the police officer he did not know the cocaine was in his car. He later 

revealed the cocaine might have been placed there by an acquaintance who is known to him as a 

gang member involved in the drug trade. 

[3] The Crown contends the Accused either knew about or was wilfully blind to the presence 

of the cocaine in his vehicle.  
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[4] The Accused admits all the elements of the offence except for the knowledge component 

of possession.  

Factual Background 

[5] On December 12, 2016, the Accused was contacted by the RCMP about a complaint that 

he was selling marijuana at a local sports centre in Wabasca-Desmarais, Alberta. The Accused 

volunteered to attend the RCMP detachment to discuss the complaint. 

[6] Sometime after 8 p.m., the Accused drove his vehicle to the detachment. He was 

interviewed by Constable Scott Ingram.  

[7] During the first few minutes of the interview, the Accused denied the allegation and 

spontaneously invited Cst. Ingram to search his car for drugs so as to demonstrate his innocence. 

After several minutes, the police officer asked whether the Accused would still allow a search. 

The Accused did not hesitate in giving permission.  

[8] Cst. Ingram, the Accused and another police officer went outside to the Accused’s 

vehicle. The Accused cooperated with the search. Cst. Ingram asked the Accused to open the 

trunk, which he agreed to do. Inside the trunk, in plain view, was a clear plastic bag containing 

many smaller clear plastic bags, each containing white powder. Cst. Ingram asked the Accused 

whether he knew what was in the bag. The Accused responded that he thought it was cocaine, 

but that it was not his. 

[9] Cst. Ingram arrested the Accused. They returned to the detachment building and 

continued the interview. 

[10] The Accused repeatedly denied that the bag and contents belonged to him. He denied 

knowing they were in his car. He gradually revealed that he had recently been approached by a 

member of a local gang to sell cocaine. The Accused had a history of selling marijuana. He told 

the police officer that he did not want to be in the business of selling cocaine and had resisted the 

overture. 

[11] The gang member had asked the Accused about borrowing the Accused’s car for an 

errand. The Accused agreed to lend him the car. After using the vehicle for a couple of hours, the 

gang member returned the car and paid the Accused $20 for its use. 

[12] Within a few days, the gang member again asked to use the car and the Accused agreed. 

The car was returned after a few hours.  

[13] Sometime after returning the vehicle, the gang member told the Accused that he left 

something in the car and needed to retrieve it. He asked the Accused to search the front of the 

vehicle for “his bag”. The Accused looked but found nothing. That was a day or so before the 

Accused attended at the RCMP detachment about the marijuana complaint. 

[14] The Accused was charged with possession of cocaine for the purpose of trafficking 

contrary to s 5(2) of the Controlled Drugs and Substances Act, SC 1996, c 19 (“CDSA”). The 

plastic bag and its contents were seized by the RCMP.  
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The Law 

[15] Subsection 5(2) of the CDSA prohibits the possession of a substance included in 

Schedule I, II, III, IV, or V for the purpose of trafficking. On the date of the alleged offence, 

cocaine was listed as a controlled substance.  

[16] Possession requires knowledge and control. The Crown must prove beyond a reasonable 

doubt that the Accused had knowledge of a controlled substance in his vehicle, either through 

actual knowledge or wilful blindness to that fact.  

[17] Control of the substance is proven if the Accused had the authority to consent to the 

presence of the drugs or the power to affect their location within his vehicle: R v Sandhu, 2018 

ABQB 931 at para 12 [Sandhu]; R v Nguyen, 2009 ABQB 234 at para 65, aff’d 2010 ABCA 

145 [Nguyen]. Here, control is admitted. 

[18]  Subsection 2(1) of the CDSA ascribes to “possession” the meaning found under 

subsection 4(3) of the Criminal Code, RSC 1985, c C-46 (“Code”): 

Possession 

(3) For the purposes of this Act, 

(a) a person has anything in possession when he has it in his 

personal possession or knowingly 

(i) has it in the actual possession or custody of 

another person, or 

(ii) has it in any place, whether or not that place 

belongs to or is occupied by him, for the use or 

benefit of himself or of another person; and 

(b) where one of two or more persons, with the knowledge and 

consent of the rest, has anything in his custody or possession, it 

shall be deemed to be in the custody and possession of each and all 

of them. 

[19] The Crown relies on s 4(3)(a)(ii) of the Code to assert “constructive possession”. 

Constructive possession requires that the Accused: (1) had knowledge of the drugs, (2) 

knowingly put or kept the drugs in a particular place, whether or not that place belonged to him, 

and (3) intended to have the drugs in the particular place for his use or benefit, or that of another 

person: R v Morelli, 2010 SCC 8 at para 17, [2010] 1 SCR 253; R v Bjornson, 2018 ABCA 282 

at para 19. 

[20] The Crown need not prove that the Accused knew the package stored in his vehicle 

contained cocaine in particular. The knowledge element is satisfied by the Accused knowing the 

prohibited character of the substance. The Accused was required to know only that the substance 

was a drug “the trafficking in which was prohibited”: R v Aiello (1978), 1978 CanLII 2374, 38 

CCC (2d) 485 at para 8 (OntCA), aff’d 1979 CanLII 31, [1979] 2 SCR 15. 

[21] The doctrine of wilful blindness applies to constructive possession: Nguyen at paras 115-

117. Wilful blindness attributes knowledge to the Accused if his suspicions were aroused about a 

prohibited substance being present in the vehicle but he then chose to remain deliberately 
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ignorant so that he could deny having any knowledge of the drugs: R v Briscoe, 2010 SCC 13 at 

para 21, [2010] 1 SCR 411 [Briscoe].  

[22] For the doctrine to apply, the Accused’s suspicions must be so strong that it can almost 

be said that he actually knew about the drugs. In Briscoe at para 23 and R v Jorgensen, [1995] 4 

SCR 55 at para 102, the Supreme Court of Canada quoted with approval the following statement 

of the law from Glanville Williams, Criminal Law: The General Part, 2nd ed (1961) at 159: 

The rule that wilful blindness is equivalent to knowledge is essential, and is found 

throughout the criminal law. It is, at the same time, an unstable rule, because 

judges are apt to forget its very limited scope. A court can properly find wilful 

blindness only where it can almost be said that the defendant actually knew. He 

suspected the fact; he realised its probability; but he refrained from obtaining the 

final confirmation because he wanted in the event to be able to deny 

knowledge. This, and this alone, is wilful blindness. It requires in effect a finding 

that the defendant intended to cheat the administration of justice. Any wider 

definition would make the doctrine of wilful blindness indistinguishable from the 

civil doctrine of negligence in not obtaining knowledge. [emphasis added] 

[23] In Jorgensen at para 102, the Supreme Court seemingly endorsed this further statement 

from Professor Williams’ text: “Before the doctrine of wilful blindness applies, there must be 

realisation that the fact in question is probable, or, at least, "possible above the average".”  

[24] The level of suspicion necessary about the fact in question, as described by Professor 

Williams, was approved by the Ontario Court of Appeal in R v Malfara, 2006 CanLII 17318 (ON 

CA), 211 OAC 200 at para 4.  

[25] Subsequent appellate decisions have taken issue with that characterization of the 

necessary degree of suspicion. In R v Edwards, 2020 BCCA 253 at para 66 [Edwards], Willcock 

JA described the subjective awareness of a material fact as a “heightened level of suspicion” 

short of suspecting the risk of a probable fact.  

[26] In R v Farmer, 2014 ONCA 823 at para 26, the test was stated as follows: the accused 

must have “shut his eyes because he knew or strongly suspected that looking would fix him with 

knowledge” [emphasis added].  

[27] Even in Briscoe and Jorgensen, the Supreme Court of Canada referred to the need to 

establish that the accused had a “strong suspicion” notwithstanding the general approval of 

Professor Williams’ commentary. In Briscoe, Charron J for the Court wrote at para 21: 

As Sopinka J. succinctly put it in Jorgensen (at para. 103), “[a] finding of wilful 

blindness involves an affirmative answer to the question: Did the accused shut his 

eyes because he knew or strongly suspected that looking would fix him with 

knowledge? [emphasis added] 

[28] The Alberta Court of Appeal in R v Vinokurov, 2001 ABCA 113 at para 9, also 

referenced the passage from Professor Williams’ text about the fact in question being “probable” 

or “possible above the average”, but then went on to expressly confirm the “strongly suspected” 

test from Jorgensen as a “fair, accurate and succinct summary” of the law. 

[29] I agree with the comments of Willcock JA in Edwards that subjective awareness of a 

probable material fact mis-states the standard. Knowledge is assigned to an accused because he 
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actually recognizes the need for further enquiries but consciously declines to seek confirmation 

so that he may gain an advantage. That recognition is not confined to a probable risk – 

culpability arises from any strong suspicion that triggers the conscious choice to remain 

deliberately ignorant about the material fact.  

[30] This approach is aligned with the Supreme Court of Canada’s commentary in R v 

Morrison, 2019 SCC 15, where Moldaver J described the requisite level of suspicion as follows 

(at para 98): 

Wilful blindness exists where an accused’s “suspicion is aroused to the point 

where he or she sees the need for further inquiries, but deliberately chooses not to 

make those inquiries”: R. v. Briscoe, ... at para. 21 (emphasis in original). Wilful 

blindness has been characterized as “deliberate ignorance” because it connotes 

“an actual process of suppressing a suspicion”: D. Stuart, Canadian Criminal 

Law: A Treatise (7th ed. 2014), at p. 261. “A court can properly find wilful 

blindness only where it can almost be said that the defendant actually 

knew”: Briscoe, at para. 23, citing G. Williams, Criminal Law: The General 

Part (2nd ed. 1961), at p. 159. This Court has repeatedly held that if an accused is 

found to be wilfully blind, that state of mind may substitute for actual 

knowledge: Sansregret v. The Queen, ... at pp. 584-85; Briscoe, at para. 21. 

Indeed, it is “equivalent to knowledge”: Briscoe, at para. 23, citing Williams, at 

p. 159. 

[31] Wilful blindness is distinct from recklessness. The Supreme Court of Canada emphasized 

the difference in Sansregret v The Queen, [1985] 1 SCR 570 at 584: 

. . . while recklessness involves knowledge of a danger or risk and persistence in a 

course of conduct which creates a risk that the prohibited result will occur, wilful 

blindness arises where a person who has become aware of the need for some 

inquiry declines to make the inquiry because he does not wish to know the truth. 

He would prefer to remain ignorant. The culpability in recklessness is justified by 

consciousness of the risk and by proceeding in the face of it, while in wilful 

blindness it is justified by the accused’s fault in deliberately failing to 

inquire when he knows there is reason for inquiry.  

[32] For wilful blindness, the “question of whether an accused felt the need to make enquiries 

is a subjective one. The issue is not whether the accused should have been suspicious but 

whether she in fact was suspicious”: R v Stewart, 2020 ABCA 252 at para 56; and R v Laronde, 

2010 BCCA 430 at paras 31-32. 

[33] In trying to ascertain what was going on in the accused’s mind, as the subjective 

approach requires, the trier of fact may draw reasonable inferences from the accused’s actions or 

words: Edwards at para 76. 

[34] Where the Crown relies on inferences from circumstantial evidence to establish an 

accused’s knowledge beyond a reasonable doubt, the inferences must be the “only reasonable 

inference on the evidence”: R v Villaroman, 2016 SCC 33 at paras 30-38, [2016] 1 SCR 1000 

[Villaroman]; Nguyen at para 53; Sandhu at para 14. 

[35] An accused must be acquitted if “the evidence in its totality, viewed logically and in light 

of human experience, is reasonably capable of supporting an inference other than that the 
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Accused knew or was wilfully blind to the presence of the drugs”: Sandhu at para 15; 

Villaroman at para 38. 

[36] A reasonable doubt, or theory alternative to guilt, is not rendered speculative by the mere 

fact that it arises from a lack of evidence. A reasonable doubt “is a doubt based on reason and 

common sense which must be logically based upon the evidence or lack of evidence”: 

Villaroman at para 36 quoting from R v Lifchus, 1997 CanLII 319 (SCC), [1997] 3 SCR 320 at 

para 30. 

Evidence 

[37] The Crown called two witnesses: Cst. Ingram and Cst. Andrew Bezan, an expert in the 

packaging and transportation of controlled substances, drug trafficking, and drug jargon. 

[38] Photographs were submitted of the plastic bag, its contents, and the trunk of the 

Accused’s car as it appeared shortly after being opened in the presence of Cst. Ingram. The 

plastic bag contained approximately 130 grams of cocaine divided between 93 smaller bags.  

[39] The bag and its contents were not tested for fingerprints. 

[40] The Crown provided a Cell Phone Report prepared by the RCMP’s Technological Crime 

Unit, which analyzed the contents of the Accused’s cell phone. The Crime Unit recovered text 

messaging and chats that Cst. Bezan reviewed for possible references to drugs and drug 

trafficking. 

[41] The Defence called no evidence. 

[42] Much of the Crown’s evidence about the Accused’s knowledge was collected from the 

interview, which was recorded. The recording, however, suffered from inconsistent sound 

quality and at times the Accused’s comments were inaudible or indiscernible. Transcripts of the 

recording were prepared, but edited by agreement of the parties while the recording was played 

during the trial.  

[43] The Accused, who was 18 years old at the time, had a history of using marijuana and 

admitted to selling marijuana in the past. He said that he kept marijuana in his home. 

[44] Following the vehicle search, and shortly after the interview resumed, the Accused made 

a comment suggesting that he did not know about the cocaine in his car. He added: “Honest, like 

if I knew it was in there, like why would I let you guys search?” 

[45] As the interview progressed, the Accused continued to deny the cocaine belonged to him 

or that he put it in his vehicle. He said that he had loaned his car to friends only a couple of times 

and speculated that a friend might have left it. He also gave rides to people for cash. 

[46] Cst. Ingram told the Accused the cocaine was worth approximately $10,000 to $12,000 

and that the Accused was facing a serious charge. The Accused then became audibly distraught 

and muttered: “I’m going to die”. When asked about that comment, the Accused responded that 

he was concerned about the large quantity of “dope” and that he had heard of people who died 

over much less amounts. He then asked about what he should do if someone came to his house. 

[47] The Accused also asked about witness protection, and said: “Save me. I’m scared.” 
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[48] The Accused subsequently revealed that he gave a ride a few days earlier to a member of 

the ASAP, which was described at trial as a large and violent gang with ties to the drug trade. He 

said: “I don’t want them coming after me after I tell.” 

[49] The Accused said he was approached to lend his car to the gang member for some cash, 

which he did. The car was returned a day or so prior to the arrest. On the day before the arrest, 

the gang member texted the Accused saying that he might have left something in the vehicle. 

The Accused was asked to check the front seat and glove box but found nothing. The gang 

member then texted about borrowing the Accused’s car again. The Accused agreed but said he 

was busy and could not assist right away. 

[50] The gang member then called three times asking to borrow the car. The gang member 

said he needed to grab something, which the Accused interpreted as picking up something from 

another location. The Accused agreed, but planned to make the car available the next day.  

[51] Within that context, the Accused said: “He didn’t even know I knew it was in there 

probably. I did ...(inaudible) ... I didn’t.” 

[52] The Accused then revealed other interactions with the gang member, but would not 

identify him. At some point in the past, the gang member showed him “lots” of cocaine. The 

gang member wanted the Accused to sell cocaine and threatened him with a “minute” – a beating 

from several people lasting one minute – if he did not comply. The gang member threatened the 

Accused’s family. He made a phone call to the Accused that suggested the Accused’s home was 

being watched. He also bribed the Accused with the possibility of money and a new car. The 

Accused said he never agreed to become a dealer and persisted in denying that the drugs 

belonged to him or that he knew they were in his car. 

[53] The Accused confirmed that the gang member told him “like straight out that he left 

something in there [the car] and that he was going to keep it in there”, but the Accused “didn’t 

know what it was.” At some point close to or on the day of the arrest, the gang member told the 

Accused that he would pick it up, and later called, threatening the Accused, and told him to 

“bring it” to him. He was anxious to recover his item from the Accused’s vehicle. 

[54] As the interview progressed, the following exchanges occurred: 

Ingram: There’s one bag – there’s one big block. That is ready to go. It’s beyond a 

shadow of a doubt that you had that in your possession for trafficking. 

Okay? 

Accused: I know. 

Ingram.  That will pass 100 percent through any court. 

Accused: Yeah. 

... 

Ingram: So they gave you this coke, and now they wanted you to sell it. 

Accused: I didn’t know it was – like ...(inaudible) 

Ingram: When I grabbed the bag I said, “What is this?” And you said “Its cocaine.” 

Accused:  ‘Cause I’ve seen it before. 

Ingram: I know. 
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Accused: Seen lots of bags of it. (inaudible) 

Ingram: So just – you need to tell us this. 

Accused: I wasn’t selling it. 

... 

Ingram: Well, tell me this. Like, tell me about when you got the coke. 

Accused: He didn’t, he didn’t say it was necessarily coke. He just said that it was in 

my vehicle – you know, I thought it was his bag or something ... 

Ingram: Okay. 

Accused: I thought, like a bag of something, like. Like just put bag or something ... 

(inaudible). I just thought a bag in the vehicle. I was like, all right. 

... 

Ingram: But you had it – 

Accused: I know. 

Ingram: -- to sell, right? 

Accused: I didn’t know. It wasn’t my intention to sell. Wasn’t me. 

... 

Accused: He was going to come by and say he – he said he was going to pick it up, 

pick up his bag. He said he would pick it up and drop it off again. 

Ingram: Because you couldn’t – because you didn’t want to sell it? 

Accused: He, he didn’t say. Like when he put it in the bag he said he left it in there, 

and then he said that he was going to come back for it ... (inaudible). I 

didn’t know what it was, but he said he was going to come back for it and 

drop it off again. So I just, you know, didn’t -- I didn’t think he wanted it 

at his house or something. ... 

    ... 

Ingram: Are you just moving this for him?  

Accused: I don’t move it. I didn’t know – I absolutely – exactly what was in there, 

like I just thought he meant like it was a bag, but – 

... 

Ingram: He said he was going to leave it in your car, okay. 

Accused: Mm-hmm. I was like okay. I never said anything, ‘cause I asked what was 

in the bag. He just said, just my things. I was like, your things, and he said 

leave it alone. Like I’m not – 

Ingram: Why would you not check it? 

Accused: ‘Cause I was scared to. 

Ingram: You were scared to check the trunk of your own vehicle? 
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Accused: ‘Cause if I open it up and that’s in there, like – 

Ingram:  What if it was a body? 

Accused:  I was scared to check because – 

... 

Accused: He said – he said that ...(inaudible) if I even checked or anything that he 

would do something to me. 

... 

Ingram: But you had to have a – something must have been telling you, I know 

what that is. 

Accused: Like honestly, I thought about it. I was like maybe, like – but I was 

thinking more cash, that he left cash in the vehicle, because you know, no 

one would leave -- 

[55] The Accused explained that the gang member showed him five bags of cocaine on a prior 

occasion, some of which appeared to be packaged like the plastic bag found in his vehicle. He 

maintained that he did not know about the cocaine in his trunk, and never agreed to transport or 

sell cocaine. 

[56] The text messages and chats recovered from the Accused’s cell phone contain numerous 

incoming messages from callers during the days immediately before the arrest. Several messages 

reference “weed”, “green”, a need for a “20 bag”, thanking the Accused for weed, needing a “30 

bag”, a “30” or a “40 bag”. Cst. Bezan testified that the comments were jargon for marijuana and 

street quantities of that drug. 

[57] Some messages referred to a “gram” in combination with a “20 bag”. Cst. Bezan initially 

testified that a “gram” possibly meant a different drug, such as cocaine, and likely did not refer 

to marijuana since that drug is not typically described by weight. However, he acknowledged 

that the text messages did not provide enough information to foreclose the possibility that a 

“gram” instead referred to marijuana or cannabis resin. Under cross-examination, he fairly 

conceded that in the context of the text messaging here, a “gram” more likely referred to 

marijuana than to cocaine. His overall assessment was that the messages were most consistent 

with marijuana trafficking, not cocaine trafficking. 

[58] The messages contained a more specific exchange about “coke”, the night before the 

arrest, with outgoing texts from the Accused’s phone and incoming messages from someone who 

appeared to be in a close relationship with the texter: 

Incoming: If you don’t have time for yourself then why dont you stop what you’re 

doing??? It won’t be the end of your life, it would be the starting 

Outgoing: Because I love what I do 

Incoming: selling coke & weed? 

Incoming: If you love it, get better at it, make time for yourself at least. Get so 

fucking rich that you’ll have a big house for yourself all you want ... 

Incoming: I support your decision truthfully. ... 
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    ... 

Incoming: Keep people in your life that care for you, not the ones who are making it 

worse & only hurting you 

Incoming: Maybe I love selling weed too Austin, but that doesn’t mean I’ll choose it 

over someone i love 

Outgoing: I don’t sell coke lol and yeah I’m trying but you gotta chill out 

Incoming: Chill out over what exactly? Im only telling you what’s right & sorry for 

assuming you sell coke that’s just what i heard 

[59] The messages were extracted through a keyword search from a much larger collection. 

The record before me did not explain whether some outgoing messages were excluded from this 

exchange. 

Analysis 

[60] The Crown argues that the Accused actually knew about or strongly suspected the 

presence of the cocaine based on comments made during the interview and the surrounding 

circumstances. His subjective understanding is the key issue in this trial. 

[61] At the outset, concerns arise about the Accused’s credibility. His story changed over the 

course of the interview. He initially denied selling marijuana and knowing who might have been 

the source of the drugs. The contents of the interview and the text messaging satisfy me that the 

Accused was involved in selling marijuana despite his denials to Cst. Ingram. The Accused 

eventually acknowledged the gang member’s use of the car and the real possibility that he was 

the source of the cocaine. The Accused was also frequently evasive during the interview. 

[62] Those credibility concerns do not require that the Accused’s exculpatory statements be 

wholly rejected. A judge may accept some, none or all of the evidence of any witness, including 

statements by an accused to the police: R v JHS, 2008 SCC 30 at para 10, [2008] 2 SCR 152.  

[63] Context is important. The Accused was 18 years old at the time, under investigation for 

trafficking in a controlled substance (initially marijuana), and trying to demonstrate cooperation 

with the police. After the discovery of the cocaine, he was distraught, in fear for his life and the 

safety of his family, and struggling to clearly articulate his thoughts. Signs of distress were 

audible within the recording and his words were often hesitant and imprecise.  

[64] The Crown contends that some of the comments made to the police suggest an admission 

of knowledge. For example, Cst. Ingram said: “It’s beyond a shadow of a doubt that you had that 

in your possession for trafficking.” The Accused responded: “I know.” However, that is 

contextualized by the surrounding comments in which the Accused was repeatedly denying 

knowledge of the cocaine and any participation in selling it. The admission is better understood 

as a compliant and despondent suspect acknowledging the strength of the prima facie case 

against him, rather than an admission to a legal conclusion. 

[65] As another example, the Accused told Cst. Ingram in reference to the gang member and 

the item left in the car: “He didn’t even know I knew it was in there probably.” That comment 

might be interpreted as an admission that the Accused discovered the bag of cocaine but did not 

disclose the discovery to the gang member. However, that interpretation is inconsistent with the 
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surrounding statements from the Accused. Further, the comment is followed by a short inaudible 

break in the recording ending with “I didn’t”, which might have been the Accused correcting his 

comment because he misspoke.  

[66] The Accused’s quick identification of the bag’s contents as cocaine is another potentially 

inculpatory fact. However, the Accused explained during the interview that he had seen bags like 

it on a table at the gang member’s place, and that the bag in his trunk looked like the others. As a 

consequence, promptly identifying the contents as cocaine did not necessarily imply some prior 

familiarity with this particular bag. 

[67] Several facts are not in dispute. The Accused admittedly knew that a gang member 

involved in the drug trade left a “bag” in his car. He was asked to look for it in the glove 

compartment and on the front seat, which provided some sense of its size. When he did not find 

it, he was told to leave it alone, suggesting the bag might still be somewhere in the vehicle. The 

Accused was scared to look for it. He knew the gang member recently had a large quantity of 

cocaine. He knew the gang member wanted him to sell cocaine. 

[68] The Crown contends that the only reasonable inference to be drawn from these 

circumstances, contextualized by the interview and the text messaging, is that the Accused knew 

or strongly suspected that cocaine was somewhere in his car. 

[69] I accept that the Accused’s suspicions were aroused about some type of problematic item 

being in his vehicle. After all, he was “scared” to search for it. However, aroused suspicion in 

general is not enough. It must be strong suspicion of a controlled substance.  

[70] In assessing whether the Accused actually knew about the cocaine or was wilfully blind 

to the presence of a controlled substance, two significant facts raise a reasonable doubt.  

[71] First, the Accused told Cst. Ingram that he “thought about it ... but I was thinking more 

cash, that he left cash in the vehicle”. A large amount of money, especially drug money, would 

explain the Accused’s fear. It would be small enough to fit in the glove compartment. It would 

explain the gang member’s desire to recover it quickly. 

[72] Second, the Accused’s unsolicited offer to search his vehicle, while under investigation 

for trafficking in another controlled substance, and his subsequent consent to and cooperation 

with the search of the trunk, strongly suggest that he was not expecting drugs to be inside his 

vehicle. Even if the initial invitation was made in haste or imprudently, he had opportunities to 

resile from that invitation as the vehicle search unfolded, but did not do so. If the Accused knew 

or strongly suspected that drugs were in the car, and he was under no compulsion to invite or 

continue a search, his invitation and ongoing consent were illogical, even absurd. 

[73] While I recognize that the annals of the criminal justice system are filled with examples 

of criminals doing stupid things, the record here does not portray the Accused as that foolish. 

[74] The Accused recognized the incongruity at the time when he rhetorically asked during 

the interview: “... if I knew it was in there, like why would I let you guys search?” 

[75] The risk to the Accused was not just that the police would find the cocaine and charge 

him with an offence. The Accused was also subject to the jeopardy of retaliation from the person 

who placed the cocaine in his vehicle. Shortly after the arrest and the seizure of the cocaine, the 

Accused was audibly despondent, enquiring about witness protection, and muttering that he 

would be killed. The magnitude of the risk being courted by allowing a police search of the 
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vehicle, with the substantial possibility that any drugs would be seized and forever taken from 

the gang member, probably would not have been lost on the Accused before the search began. 

[76] In contrast, the presence of cash, even a large quantity of it, would not have exposed the 

Accused to any real jeopardy during a police search. In itself, cash likely did not invite arrest or 

seizure. The presence of a gang member’s cash, especially drug money, provides another 

reasonable inference explaining the Accused’s aroused suspicions. 

[77] The Crown contends that even if the Accused strongly suspected the presence of cash, 

that does not preclude the possibility that he also strongly suspected the presence of a controlled 

substance. I agree. However, that does not overcome the illogic of allowing the police search if 

the Accused also strongly suspected the presence of drugs. 

[78] The evidence in its totality, viewed logically and in light of human experience, is 

reasonably capable of supporting an inference other than that the Accused knew or was wilfully 

blind to the presence of drugs.  

[79] I have a reasonable doubt that the Accused either knew about the cocaine in his vehicle or 

was wilfully blind to the presence of a controlled substance. As I have a reasonable doubt that 

the Accused strongly suspected a controlled substance was in his car, the Crown has not proven 

to the necessary standard that he chose to remain deliberately ignorant.  

Conclusion 

[80] I acquit the Accused of the charge against him. 

 

 

Heard on October 7, 8 and 20, 2020. 

Dated at the Town of Peace River, Alberta this 17th day of November, 2020. 

 

 

 

 

 
K.S. Feth 

J.C.Q.B.A. 
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Kevin Gubbins 
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