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Introduction 

[1] Mr. Yarmey pled guilty to one count of trafficking 2.1 grams of cocaine and two counts 

of trafficking fentanyl, 3 pills on one occasion and 12 pills on a second. 

[2] The Crown seeks a sentence of 4 – 4.5 years, and asks me to set a starting point of six 

years for fentanyl trafficking. Even if no starting point is set, the Crown argues that Mr. Yarmey 

was involved in commercial trafficking on more than a minimal scale; that denunciation and 

deterrence are the primary objectives in sentencing fentanyl charges; and that the sentencing 

ranges support a significant custodial sentence for cocaine and fentanyl trafficking. 
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[3] Defence argues that Mr. Yarmey was a low-level street trafficker, selling to feed a very 

significant drug and alcohol addiction, and that this is a rare and unique case. Since his arrest in 

January 2016, Mr. Yarmey has completely changed his life through significant commitment and 

support from his family and community. His prognosis for the future is positive, provided he has 

access to his treatment plan and his family, professional, and community supports. In these 

circumstances, the Defence seeks a sentence at the low range, with rehabilitation as the primary 

objective. 

Issues and Summary of Conclusions 

[4] The issues I must resolve are: 

1. Was Mr. Yarmey involved in commercial trafficking on more than a minimal 

scale? 

[5] This is important because there is a three-year starting point for cocaine commercial 

trafficking: R v Maskell, 1981 ABCA 50, 58 CCC (2d) 408. For fentanyl, the cases at the higher 

range involve commercial trafficking on more than a minimal scale. 

[6] I find that Mr. Yarmey was not involved in commercial trafficking on more than a 

minimal scale. Accordingly, the three-year starting point for cocaine trafficking does not apply 

and the fentanyl cases involving commercial trafficking on more than a minimal scale are 

distinguishable. 

2. Should I set a starting point of six years for trafficking in fentanyl? 

[7] I conclude that a starting point should not be set. 

3. Is there authority to depart from the sentencing range to assist in rehabilitating 

offenders in rare and unique circumstances? 

[8] I conclude there is authority in the Criminal Code and several decisions of the Supreme 

Court of Canada to depart from sentencing ranges in rare and unique cases. 

4. If so, is this a rare and unique case? 

[9] Based on the considerable evidence presented at the sentencing hearing, both written 

reports and viva voce expert testimony, I find this is a rare and unique case.  

5. What is the just and appropriate sentence for Mr. Yarmey? 

[10] The just and appropriate sentence is one that balances the goal of deterrence with the goal 

of assisting in rehabilitating offenders. In this case, the balance is achieved with an intermittent 

sentence together with a 2 year probation period.  

Issue 1: Was Mr. Yarmey involved in commercial trafficking on more than a minimal 

scale?  

Crown’s Position 

[11] The Crown argues that the starting point here is three years because this is a case of 

commercial trafficking on more than a minimal scale and bases its argument on the following 

assertions: 
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a. These were sales to an undercover officer. As such this is not a social situation in 

which an acquaintance or colleague at a party approached Mr. Yarmey seeking some 

drugs and Mr. Yarmey relented. 

b. These charges involve three separate sales involving two different types of drugs, 

cocaine and fentanyl, and the drugs increased in volume from 1.2 grams of cocaine in 

the first sale, to nine pills of fentanyl worth $300 in the second, to 12 pills worth $400 

in the third transaction. 

c. The police first became aware of Mr. Yarmey when investigating another person, 

who was unable to sell to the undercover officer and then provided Mr. Yarmey’s 

number. The Crown suggests this indicates that other traffickers are aware that Mr. 

Yarmey is trafficking drugs in the community. 

d. Mr. Yarmey was selling the drugs for a profit and he had a set price to charge, 

indicating that he knew the going price. 

e. The Crown argues Mr. Yarmey quit his job at Go Auto and elected to obtain his 

income through drug trafficking, choosing to finance his lifestyle, rent, food, car, gas 

by selling drugs. As such, it argues this wasn’t just an attempt to feed a drug 

addiction.  

f. The Agreed Statement of Facts states that while the undercover police officer was 

arranging the meet, Mr. Yarmey told her he would provide a little extra product if she 

directed friends to him. The Crown argues the clear inference from this is that Mr. 

Yarmey was attempting to increase his customer base, thus clearly establishing a 

commercial enterprise.  

[12] I asked the parties to make additional submissions in regards to case law dealing with 

commercial trafficking on more than a minimal scale (R v McCulloch, 2011 ABCA 124, R v 

Webber, 2013 ABCA 189, R v Melnyk, 2014 ABCA 313, R v Giroux, 2018 ABCA 56; and R v 

Corbiere, 2017 ABCA 164). These cases are discussed below. In response, the Crown argued 

that these cases establish that Mr. Yarmey was engaged in commercial trafficking on more than a 

minimal scale, noting: 

(a) The traffickers originally under investigation knew Mr. Yarmey’s cell phone 

number; 

(b) There was a pattern of transactions – three sales within 20 days, indicating that he 

had an inventory; 

(c) Mr. Yarmey encouraged the officer to direct friends to him; 

(d) Mr. Yarmey knew common drug terms; 

(e) The quantities he sold were not small; 

(f) Mr. Yarmey had a set price for the products; 

(g) Mr. Yarmey did not demonstrate any reluctance to sell the fentanyl; and 

(h) The fact that Mr. Yarmey did not have any extra drugs or cash might mean that he 

stored his inventory and cash profits elsewhere. 

Law on Commercial Trafficking on More Than a Minimal Scale 

[13] The Alberta Court of Appeal has held that commercial trafficking in cocaine on more 

than a minimal scale is subject to a starting point sentence of three years: Maskell.  
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[14] There is no objective definition of commercial trafficking. The Alberta Court of Appeal 

in McCulloch, did not set out a definition of commercial trafficking. Instead, the Court identified 

some hallmarks or indicia of a commercial enterprise: cell phones; observations of a pattern of 

transactions; large bundles of cash; an inventory of drugs in saleable amounts; being held out as 

a source of drugs; a delivery vehicle; co-workers; and experienced vernacular in the trade (at 

para 4). In Melnyk, at para 6, 580 AR 389, the Court of Appeal noted that the entire context must 

be considered, citing McCulloch, R v Ma, 2003 ABCA 220 at paras 6-7, 14, 23 Alta LR (4th) 

14; and R v Chung, 1993 ABCA 52, 135 AR 351, and concluded that the indicia of commercial 

trafficking on more than a minimal scale can be developed through the case law. 

[15] The Court in Webber, at para 26, emphasized that McCulloch did not set out an 

exhaustive definition of commercial trafficking. Further, it noted there was no definitive indicia 

that establishes commercial trafficking, and noted that drug trafficking is not commercial just 

because it involves the exchange of drugs for money. 

[16] While the amount and value of the drugs is a factor, that fact alone is not determinative in 

deciding if there has been commercial trafficking. The entire context must be considered: 

Melnyk, at para 6, 580 AR 389. 

[17] However, it clear that trafficking may be commercial, even where addiction is involved: 

Corbiere at para 20. 

[18] The ultimate question, considering the entire context, is whether the trafficking was part 

of a commercial enterprise: McCulloch; Melynk; Corbiere. The burden is on the Crown to prove 

beyond a reasonable doubt. 

Analysis 

[19] Looking at the context here requires consideration of Mr. Yarmey’s condition at the time 

of arrest, his employment history, the nature of the transactions for which he was charged, and 

the results of the search of his person and home.  

[20] Before the undercover police officer received Mr. Yarmey’s number, Mr. Yarmey was 

not on the radar of these drug officers. The fact that the undercover police officer got Mr. 

Yarmey’s number from another individual the police were investigating is not a significant factor 

in establishing a commercial enterprise, in the absence of any evidence about who the other 

individual was and how this person knew Mr. Yarmey. In addition, I conclude that the fact that 

Mr. Yarmey knew the price for the drugs is also not significant. Given the evidence of Mr. 

Yarmey’s serious addiction and his daily consumption of cocaine and fentanyl, discussed below, 

it is not surprising that Mr. Yarmey was known in the drug community and knew the price of the 

drugs. 

[21] The evidence also does not support the Crown’s argument that Mr. Yarmey quit his job at 

Go Auto to finance his lifestyle though drug trafficking. The Forensic Assessment and 

Community Services (FACS) report, prepared by Sandra Hall, provides Mr. Yarmey’s 

employment history. Mr. Yarmey worked for Go Auto for five years, and ended this employment 

due to increasing anxiety and addiction issues. He then went to work as an auto salesman 

elsewhere from October to November 2015. He quit after about a month because his addiction 

interfered with his ability to work and he was experiencing considerable anxiety. From 

November 2015 to his arrest in January 2016, he supported himself with unemployment benefits. 
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The presentence report, dated June 19, 2018, confirms this evidence and there is no contradictory 

evidence.  

[22] Two experts, Ms. Petal Murti and Mr. Christopher Suchit, testified in support of Mr. 

Yarmey. Mr. Suchit was Mr. Yarmey’s addictions counselor who began treating him after his 

arrest. He provided both a written report and gave viva voce evidence. He has a Bachelor of 

Science degree from the University of Toronto focused on medical sciences and psychology. In 

addition, he has taken numerous courses over the years at the University of Alberta and the 

University of Calgary. He has about 44 years of experience in the field of counselling, including 

addictions and substance abuse. He was an employee with AADAC, and is now in private 

practice, doing direct hands-on counselling. He has been qualified as an expert witness to give 

expert evidence in the field of addiction over 200 times. I qualified him to give expert opinion 

evidence in the area of addictions assessment, evaluation, and treatment.  

[23] Mr. Suchit testified that at the time of Mr. Yarmey’s arrest, on a scale of 1-10 of 

substance abuse, with 10 being lucky to be alive, Mr. Suchit placed Mr. Yarmey at a 9 or 10 

based on the types and amounts of drugs he was consuming. Mr. Suchit’s evaluation was based 

on discussions with Mr. Yarmey and his mother, as well as several tests administered by Mr. 

Suchit. I was impressed with Mr. Suchit’s qualifications and his evidence. Further, Mr. Yarmey’s 

information about his daily drug and alcohol use is confirmed by the statement of the undercover 

officer who purchased the drugs from Mr. Yarmey. At the preliminary inquiry, the undercover 

officer testified that when she first saw Mr. Yarmey, he was so sickly, it scared her.  

[24] Ms. Murti, a registered clinical psychologist, was qualified to give expert opinion 

evidence in assessing and treating trauma, addiction, depression and anxiety. She has a Bachelor 

of Science from the University of Manitoba, with a major in psychology, a Masters of 

Counseling from the University of Athabasca, and four completed years of a Masters of Science 

in psychology from Walden University. She works as a clinical psychologist, specializing in the 

assessment and treatment of trauma, addiction, and severe mental health problems, such as 

depression and anxiety. Ms. Murti has been a registered psychologist with the College of Alberta 

Psychologists for approximately seven years. She started her career working in group homes and 

programs under Alberta Health Services dealing with youth suffering from mental health issues, 

and then did extensive work with trauma and addictions with youth. She is now in private 

practice with Rivers Edge Counselling Centre, and has her own company, Silver Lining 

Psychological Services. 

[25]  Both Mr. Suchit and Ms. Murti noted at the time of the charges, January 2016, Mr. 

Yarmey suffered from severe addiction and anxiety disorders. I accept this evidence, and I find 

as fact that, at the time of the charges, Mr. Yarmey was consuming a variety of drugs on a daily 

basis, including cocaine, numerous fentanyl pills and alcohol and that he suffered from a very 

severe drug and alcohol addiction. I further find as a fact that Mr. Yarmey did not decide to quit 

his job to make a living in drug trafficking. He quit his job shortly before the charges because of 

stress and his addiction issues. He decided to support himself with unemployment benefits. 

[26] I agree that the facts establish that Mr. Yarmey made three sales of two different drugs in 

increasing, but still low quantities, to an undercover police officer, and that he encouraged the 

undercover officer to direct friends to him in return for a little extra product. These facts may be 

indicative of a commercial enterprise, but they must be examined in the context of all the other 

evidence.  
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[27] I note the following facts as relevant to that context. The Crown and Defence agreed that 

at the time of the first sale of cocaine, the undercover officer asked Mr. Yarmey if she could get 

some fentanyl, but he did not give her any fentanyl and did not call the officer back. In the next 

sale, it was the undercover agents who called Mr. Yarmey, trying again to initiate more sales. In 

the last sale, the officer had to call Mr. Yarmey several times before he responded and finally 

agreed to conduct the sale. The Agreed Statement of Facts states that on the second sale when 

Mr. Yarmey gave the undercover officer nine fentanyl pills, Mr. Yarmey told her “... he gets lots 

of lines out of one pill and the undercover officer should not do a whole pill at once because it 

would kill her.” This conduct does not create a clear inference Mr. Yarmey was running a 

commercial enterprise and is trying to expand his business.  

[28] Further, many of the indicia of a commercial enterprise identified in the jurisprudence 

were not present. When Mr. Yarmey was arrested, all he had in his possession was the $400 he 

received from the last sale, one cell phone, and an additional $10. When his apartment was 

searched the police did not find any substantial amounts of cash or weapons. In terms of drugs, 

they found a total of nine fentanyl pills, about the amount of fentanyl Mr. Yarmey told Mr. 

Suchit and Ms. Hall he was using himself on a daily basis. The Crown suggests that perhaps he 

kept his inventory and cash profits elsewhere, but this is mere supposition with no evidence in 

support. There is no evidence that Mr. Yarmey was involved in any gangs, worked with co-

workers, or had any connections to larger criminal drug operators or large sources of drugs. 

[29] Mr. Yarmey indicated to Mr. Suchit and Ms. Hall that before the charges he was using a 

variety of drugs every day including about nine or more pills of fentanyl, cocaine, GHB, and a 26 

oz bottle of alcohol.  

[30] The cases referred to by the Crown supporting a finding of commercial trafficking (R v 

Phun, 1997 ABCA 344; R v Chung, 1999 ABCA 86, leave to appeal dismissed [1999] SCCA 

No 463 ; R v Maskill, 1981 ABCA 50; R v Aujla, 2016 ABPC 272, appeal dismissed 2017 

ABCA 379 ; R v Lau, 2004 ABCA 408; R v Prestula, 2018 ONSC 4214; R v Boardman, [2016] 

OJ No 4379; R v Getty, 1990 ABCA 51) are distinguishable as they all involve much larger 

amounts of drugs or more occasions together and other indicia of a larger operation. While the 

Crown suggests that the $200 of cocaine and the 9 and 12 fentanyl pills is not small, I note the 

amounts in the above cases: 

Phun 1993 $500 worth of pure heroin on two occasions with discussions of 

larger sales; 

 

Chung 1999 ½ brick of cocaine sold for $22,500 with discussions about sales of 

a full brick for $44,000; 

 

Maskill 1981 17 grams of cocaine worth about $2500 - $3,000; 

 

Aujla 2016 454 fentanyl pills worth $9,000, 1867 grams of cocaine worth 

$187,000, 769 grams of heroin worth $192,000, 410 grams of 

methamphetamine, worth $41,000; 

 

Lau 2004 1 kilogram brick of cocaine worth $40,000; 
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Prestula 2018 79.41 grams of cocaine, 81.6 grams of crack cocaine, 35.5 grams 

of methamphetamines, along with $32,000 in Canadian currency and 

$1687 in US currency; 

 

Boardman fentanyl worth between $2600-$4000; 84.51 grams of cocaine; 19.78 

grams of fentanyl, 27.99 grams of methamphetamine; 

 

Getty 1990 1-2/3 grams of cocaine worth $250 and one ounce of cocaine worth 

$3300. 

 

[31] In Corbiere, the Court found that Mr. Corbiere, an addict, was running a commercial 

enterprise. In my view, this decision is also distinguishable because Mr. Corbiere acknowledged 

in the agreed facts that “he had been employed in the local area when the economy was good, 

had lost his job and commenced selling cocaine to supplement his income.” (at paras 19 – 20). In 

this case there is no such admission.  

[32]  In summary, I do not accept the Crown’s argument that Mr. Yarmey elected to quit his 

job to engage in trafficking as a commercial enterprise. The evidence is that he quit his job 

because of his addiction and anxiety issues and was living on unemployment insurance. His 

statement to the undercover officer that that if she directed friends to him he would provide her 

with a little extra when she brought from him cannot be used in isolation from the other facts to 

draw the inference the Crown requests. Looking at the entire context, including the lack of 

traditional indicia of a commercial enterprise and the considerable evidence regarding Mr. 

Yarmey’s drug use and condition at the time of the sales, I find that Mr. Yarmey was not 

engaged in commercial trafficking on more than a minimal scale. The above facts do not paint 

the picture of a commercial drug trafficker in business for profit. The above facts do paint the 

picture of a low-level trafficker selling to feed a significant addiction. 

Issue 2: Should I set a starting point of six years for trafficking in fentanyl? 

[33] The Crown asks me to set a notional six year starting point for fentanyl trafficking. I 

decline to do so. I make no comment with respect to whether it is appropriate to set a notional 

starting point. Given my conclusions that Mr. Yarmey was not engaged in commercial 

trafficking on more than a minimal scale and the unique facts of this case, I conclude that this is 

not an appropriate case to set a starting point.  

Issue 3: Is there authority to depart from the sentencing range to assist in rehabilitating 

offenders in rare and unique circumstances? 

Sentencing Principles 

[34] There are a number of sentencing purposes established under the Criminal Code; these 

include denunciation, deterrence, public protection, rehabilitation, reparations, and 

acknowledgment of harm and responsibility by the offender (s 718). Underlying each of these, 

however, is the Code’s overarching purpose: “The fundamental purpose of sentencing is to 

protect society and to contribute ... to respect for the law and the maintenance of a just, peaceful 

and safe society by imposing just sanctions...” 
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[35]  The Code also sets out a number of sentencing principles. Section 718.1 asserts that the 

fundamental principle that a sentence must be “proportionate to the gravity of the offence and the 

degree of responsibility of the offender.” Section 718.2 sets out a number of further sentencing 

principles, including considering mitigating and aggravating factors (s 718.2(a)); ensuring 

sentence parity by imposing similar sentences “for similar offences committed in similar 

circumstances” (s 718.2(b)); ensuring that consecutive sentences are not unduly long or harsh (s 

718.2(c)); imposing less restrictive sanctions than deprivation of liberty, where appropriate (s 

718.2(d)); and considering all available sanctions other than imprisonment “that are reasonable 

in the circumstances and consistent with the harm done...” (s 718.2(e)). 

[36] The Supreme Court of Canada in R v Nasogaluak, 2010 SCC 6 at para 44, [2010] 1 SCR 

206, discussed these principles of sentencing, saying at paras 39-40: 

Judges are now directed in s. 718 to consider the fundamental purpose of 

sentencing as that of contributing, along with crime prevention measures, to 

“respect for the law and the maintenance of a just, peaceful and safe society”. 

This purpose is met by the imposition of “just sanctions” that reflect the usual 

array of sentencing objectives, as set out in the same provision: denunciation, 

general and specific deterrence, separation of offenders, rehabilitation, reparation, 

and a recent addition: the promotion of a sense of responsibility in the offender 

and acknowledgement of the harm caused to the victim and to the community.  

The objectives of sentencing are given sharper focus in s. 718.1, which mandates 

that a sentence be “proportionate to the gravity of the offence and the degree of 

responsibility of the offender”. Thus, whatever weight a judge may wish to accord 

to the objectives listed above, the resulting sentence must respect the fundamental 

principle of proportionality.  

[37] In Nasogaluak, LeBel J noted that proportionality is central to the sentencing process, 

and went on to discuss what proportionality means, saying a sentence cannot exceed what is just 

and appropriate, given the moral blameworthiness of the offender and the gravity of the offence. 

He suggested that this requires a balancing of the rights-based protection underlying 

proportionality with the “just desserts” principle of holding offenders responsible and reflecting 

society’s condemnation of the offence (at para 42). See also R v Ipeelee, 2012 SCC 13, [2012] 1 

SCR 433, at paras 37-38.  

[38]  LeBel J went on to noted that ss 718-718.2 give a sentencing judge broad discretion to 

tailor a sentence that addressed both the nature of the offence and the particular circumstances of 

the offender. He noted that no one sentencing object trumps another and it is up to the sentencing 

judge to determine which objective or objectives merit the most weight in light of the particulars 

of the case. Further, he noted (at para 43): 

The judge’s discretion to decide on the particular blend of sentencing goals and 

the relevant aggravating or mitigating factors ensures that each case is decided on 

its facts, subject to the overarching guidelines and principles in the Code and in 

the case law.  

[39] As well, LeBel J noted that this discretion has limits – the case law that has set out 

general ranges of sentences for particular offences. These ranges are intended to ensure 

consistency to meet the Code requirements of parity. However, he commented (at para 44): 
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… it must be remembered that, while courts should pay heed to these ranges, they 

are guidelines rather than hard and fast rules. A judge can order a sentence 

outside that range so long as it is in accordance with the principles and 

objectives of sentencing. Thus, a sentence falling outside the regular range of 

appropriate sentences is not necessarily unfit. 

(Emphasis added) 

[40] The Court in Ipeelee, noted at para 38: 

Despite the constraints imposed by the principle of proportionality, trial judges 

enjoy a broad discretion in the sentencing process. The determination of a fit 

sentence is, subject to any specific statutory rules that have survived Charter 

scrutiny, a highly individualized process. Sentencing judges must have sufficient 

manoeuvrability to tailor sentences to the circumstances of the particular offence 

and the particular offender.  

[41] Thus, it is clear that the Code’s sentencing purposes and objectives and the sentencing 

ranges for similar offences set the parameters under which I may craft the appropriate sentence, 

but for all that, my discretion remains quite broad, as long as it is exercised in a manner that 

accords with principles and objectives. 

Sentencing ranges 

[42] The Crown’s focus in this hearing was on deterrence and denunciation, given the serious 

harms associated with drug trafficking, particularly fentanyl. Crown Counsel provided cases 

dealing with fentanyl sentencing from numerous jurisdictions, and acknowledged there was a 

broad range of sentences across jurisdictions. British Columbia decisions are, the Crown asserts, 

an outlier, setting out a sentencing range of 18 months to 3 years jail for low level fentanyl 

trafficking, absent unusual circumstances: R v Smith, 2017 BCCA 112, [2017] BCJ No 471.  

[43] In Saskatchewan, the Court in R v Fyfe, 2017 SKQB 5, set a starting point for street level 

trafficking at two years.  

[44] In Ontario, the Crown characterized several cases as dealing with street level sales of 

fentanyl, and argued these cases generally support a 4 – 4.5 year sentence for Mr. Yarmey: R v 

Loor, 2017 ONCA 696; R v Frey [unreported]; Prestula; R v Boardman [2016] OJ No 4379; R 

v Joumma, 2018 ONSC 317; R v Gagnon, 2017 ONSC 7470; R v Whalen JR., [unreported]; R 

v Gatfield, 2015 ONCJ 526, [2015] O.N. No. 5019. 

[45] The Crown also referred to several Alberta cases dealing with street level sales of 

fentanyl, again supporting a 4 – 4.5-year sentence for Mr. Yarmey: R v Picco, 2017 ABPC 305; 

R v Sauve, 2017 ABPC 19, [2017] A.J. No. 195; R v Frazer, 2017 ABPC 116, [2017] AJ No. 

500; R v Corbet, 2015 ABPC 212, [2015] AJ No. 1080. 

Departing from the Sentencing Range and Denunciation and Deterrence 

[46] The Criminal Code, in s 718, and the Supreme Court of Canada, in Ipeelee at para 35, 

accept that departing from the relevant sentencing range may be necessary to accomplish the 

fundamental purpose of sentencing: “to protect society and to contribute ... to respect for the law 

and the maintenance of a just, peaceful and safe society....” This goal is accomplished by 

imposing sanctions that reflect one or more of the traditional sentencing objectives (at par 35). 
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[47] As noted, sentencing involves a broad discretion to balance the relevant factors in order 

to meet sentencing objectives, including the rehabilitation of offenders. In R v Lacasse, 2015 

SCC 64, (at para 4) Wagner J noted that rehabilitation is a fundamental moral value 

distinguishing Canadian society from many other societies, and focussing on rehabilitation as an 

important goal is part of crafting a just and appropriate sentence. 

[48] Again, no one sentencing objective trumps the others and it falls to the sentencing judge 

to determine which objective or objectives merit the greatest weight, given the particulars of the 

case: Nasogaluak. 

[49] There is no uniform sentence for a particular crime. Sentencing is an inherently 

individualized process: Lacasse at para 54, citing R v M(CA), [1996] 1 SCR 500, at para 92.  

[50] Sentencing ranges should not be considered averages, let alone straitjackets as judges 

must still exercise their discretion in each case. There will always be situations where a sentence 

outside a range is appropriate where the facts of the offender are unique. The determination of a 

just and appropriate sentence is a highly individualized exercise: Ipeelee at para 38. 

[51] I conclude that there is authority for a judge, in appropriate and rare circumstances, to 

depart from the sentencing guidelines, if necessary to meet the principle of proportionality and 

the objective of rehabilitation. 

Issue 4: If so, is this a rare and unique case? 

The Crown says Mr. Yarmey is not unique 

[52] The Crown argues that Mr. Yarmey’s circumstances are not rare and unique, relying on 

the Alberta Court of Appeal decision in Phun where the accused was rehabilitated by the date of 

trial. Notwithstanding his rehabilitation, the Court rejected the sentencing judge’s two and one-

half years’ sentence as unfit, and imposed a four-year sentence, emphasizing that deterrence 

must be an overriding factor and that rehabilitation must not be overemphasized.  

[53] I find the Phun decision to be distinguishable on several grounds: 

a. The court found that Mr. Phun was engaged in commercial trafficking of more than a 

minimal scale. In this case I have found that Mr. Yarmey was not engaged in 

commercial trafficking of more than a minimal scale; 

b. While the Court indicates that a mitigating factor in Phun was the accused’s 

rehabilitation, there are few facts given in the decision to determine whether Mr. 

Phun’s circumstances are similar to Mr. Yarmey. 

c. There is no indication in Phun that the Court heard any evidence regarding the 

accused’s circumstances. In this case, Defence provided the Court with significant 

evidence from a variety of sources, including the viva voce evidence of two experts, 

regarding Mr. Yarmey’s circumstances; 

d. The Phun decision is a 1997 decision, issued well before the Supreme Court’s 

decisions Nasogaluak and Ipeelee about appropriate sentencing principles. While 

deterrence has been the overriding objective in sentencing opioid traffickers, one 

needs only to open a newspaper to know that deterrence alone will not solve the 

opioid problem, nor achieve the fundamental purpose of sentencing. 
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[54] The following facts do not make this case rare and unique: 

a. The young age of the accused, 25 years old. 

b. The fact that the accused was addicted to drugs and alcohol at the time of 

the charges. Many accused facing trafficking charges suffer from 

addiction. 

c. The fact that the accused suffers from mental illness. Many accused who 

suffer from addiction do so because of mental illness challenges. 

d. The fact that the accused sought treatment for his addiction and attained 

some success. Again, it is not unusual for people when charged to finally 

seek the help they require. 

[55] What makes this case rare and unique is Mr. Yarmey’s transformation from where he was 

at the time of the arrest to where he is today, three years after his arrest. Mr. Yarmey has turned 

his life around. He was able to do this because of his strong and sustained commitment to getting 

well, and the significant financial and other supports by his family, friends, and community. His 

future prognosis is positive as long as he stays committed to his treatments and accesses his 

supports. These factors make this a rare case. 

Evidence 

[56] I was provided with considerable evidence in the sentencing hearing. The parties agreed 

to enter as exhibits two presentence reports from Mr. Yarmey’s probation officer, a FACS report, 

notes from IRecover Treatment Centre, a letter from Mr. Yarmey’s current employer, and several 

character reference letters.  

[57] In addition, the defence called Ms. Murti and Mr. Suchit to provide viva voce evidence as 

well as written reports.  

[58] I was impressed with both the qualifications and evidence of these experts. They 

acknowledged in cross examination what was reasonable to acknowledge, and were careful to 

indicate when questions were asked outside their field of expertise. I found their evidence 

credible and reliable. 

Mr. Yarmey in January 2016 

[59] At the time of the offence, Mr. Yarmey was 25 years old.  

[60] The Crown admitted in oral argument that Mr. Yarmey was an addict and that he 

rehabilitated himself. However, the Crown argued there was insufficient information for it to 

admit the asserted amounts of daily drug and alcohol use. 

[61] Based on the evidence that I accept and find credible, I find that at the time of the 

offence, Mr. Yarmey was suffering from a severe addiction illness. He was using a variety of 

drugs every day, including numerous pills of fentanyl, cocaine, GHB, and a 26 oz bottle of 

alcohol. His addiction was to the point where he is lucky to be alive. I make this finding based on 

the following evidence: 

a. The information provided by Mr. Yarmey to Mr. Suchit and to Ms. Hall, 

was that he was using a variety of drugs every day including numerous 

pills of fentanyl, cocaine, GHB, and a 26 oz bottle of alcohol a day. 
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b. Mr. Suchit, in both his written reports and viva voce testimony, determined 

that Mr. Yarmey met the criteria for substance dependence on the DSM IV 

and diagnosed Mr. Yarmey as alcohol/drug dependent. He based his 

diagnosis on information from Mr. Yarmey and his mother, as well as the 

results of several well recognized scientific tools in the field of addictions. 

On all the tests conducted, Mr. Yarmey scored high for addiction. These 

tests, according to Mr. Suchit, validate the information provided by Mr. 

Yarmey and his mother. On a scale of 1-10 of level of usage with 10 being 

the highest and one the lowest, Mr. Suchit places Mr. Yarmey at a 9 or 10 

based on the type of drugs and the amount that he was indulging in. 

c. While Mr. Suchit acknowledged in oral testimony that his tests are based 

on questionnaires or self-reporting, the results of the tests are supported by 

information from Mr. Yarmey’s mother, as well as the evidence of the 

undercover officer who testified at the preliminary inquiry that when she 

met Mr. Yarmey he was so sickly it scared her. 

[62]  Mr. Suchit referred Mr. Yarmey to Ms. Murti for psychological counselling because Mr. 

Suchit believed Mr. Yarmey was suffering from trauma arising from his childhood and 

adolescence. Ms. Murti started treating Mr. Yarmey in March 2018. 

[63] Ms. Murti diagnosed Mr. Yarmey with complex PTSD comorbid with chronic 

depression, anxiety with panic, and chronic pain related to his diagnosis of scoliosis. Ms. Murti 

also determined that Mr. Yarmey’s trauma was related to some adverse childhood experiences, 

as well as vicarious trauma from observation of traumatic events throughout childhood and 

adolescence. Ms. Murti said there was a connection between Mr. Yarmey’s addiction and the 

trauma and anxiety he was suffering. Based on Ms. Murti’s assessment and her experience, she 

opined that the depression and anxiety disorder occurred before the addiction.  

[64] Ms. Hall indicated in the FACS report that while Mr. Yarmey had experienced some 

traumatic events in his life, she did not accept the PTSD diagnosis, saying it was not supported 

by her interview or the collateral medical information. However, Ms. Hall did conclude that Mr. 

Yarmey meets the DSM-5 diagnostic criteria for a number of disorders: Alcohol Use Disorder, 

Opioid Use Disorder, Stimulant Use Disorder, Anxiolytic Use Disorder, all in sustained 

remission. His presentation is consistent with Generalized Anxiety Disorder with panic attacks. 

He also has some features of Social Anxiety Disorder.  

[65]  Mr. Yarmey is also under the care of a psychiatrist, Dr. Chu, who is treating Mr. 

Yarmey’s anxiety with Clonazepam.  

[66] Although there is some disagreement as to the precise diagnosis, all the medical 

professionals who have seen and evaluated Mr. Yarmey agree he suffers from both anxiety and 

substance use disorders. I accept this evidence and find that at the time of the offences, Mr. 

Yarmey was suffering from both substance abuse disorders and anxiety disorders. I further find 

that Mr. Yarmey was using illicit drugs to self-medicate, and that at the time of the charges Mr. 

Yarmey was unable to hold down a job due to his addiction and anxiety issues. 

Mr. Yarmey’s situation today 

[67] I find that from Mr. Yarmey’s arrest in January 2016 to the date of sentencing, he has 

abstained from all substances, except those prescribed for him by his doctor, and cannabis to 
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regulate his mood and back pain. I make this finding based on the reports and viva voce evidence 

of Mr. Suchit and Ms. Murti that Mr. Yarmey has abstained from substances since his arrest. In 

addition, Mr. Suchit testified that in all of his sessions with Mr. Yarmey, in person and by phone, 

he never got a hint that he was taking drugs or drinking. In addition, Mr. Yarmey gave Mr. 

Suchit permission to check with his mother, with whom Mr. Yarmey was living, which Mr. 

Suchit did on a frequent basis. This is consistent with the presentence reports prepared by Mr. 

Yarmey’s probation officer.  

[68] Given the seriousness of Mr. Yarmey’s addiction, I find it highly improbable that Mr. 

Yarmey could relapse and hide his relapse from his mother, his probation officer, his addictions 

counsellor, his psychologist, and his employer. 

[69] Mr. Suchit testified that there is well founded research indicating that for those people 

who go into drug treatment, about 25 percent relapse on day 14, 43 percent by day 30 and 68 

percent relapse by day 90. Mr. Yarmey has abstained for over three years. This places him in a 

very unique group. 

[70] Mr. Yarmey has had no further charges or breaches of probation in over three years since 

his arrest. 

[71] Mr. Yarmey never missed an appointment with Ms. Murti or Mr. Suchit unless it was 

rescheduled because he was unable to pay. He was always committed and engaged in working on 

his mental health issues.  

[72] After his arrest, Mr. Yarmey had difficulty finding work due to his addictions and the 

charges he was facing. In May 2018 he started work with an auto repair company, 4 Wheel Parts. 

He is still employed with them and is considered a valued member of the company. 

[73] Mr. Yarmey has also volunteered in several community projects dealing with drug 

addiction awareness in order to serve the community, make amends, and discourage others from 

becoming engaged in addictions. He volunteered at the Sherwood Park Opioids Dependency, he 

was a guest speaker at Grant MacEwan University, sharing his experience to students looking at 

making a career in the health profession, and also made presentations to Moms Stop the Harm 

program, Alberta Health Services, and Doctors Against Tragedies.  

 

How Mr. Yarmey was able to Turn His Life Around 

[74] Mr. Yarmey was able to significantly change his life through his own strong dedication 

and commitment to do what was necessary to deal with his addiction and other mental health 

issues, as well as through the level of financial and other support provided by his family and 

community. 

[75] Following his arrest, Mr. Yarmey attended IRecover, a private 30-day in-patient 

treatment recovery program at a cost of $16,000. His family paid for this which was, for them, a 

financial hardship. During the 30-day program, Mr. Yarmey participated fully, putting 

significant effort into all assignments and projects.  

[76] On discharge from IRecover, in June 2016, Mr. Yarmey began addictions counselling 

with Mr. Suchit, who treated Mr. Yarmey in person and by phone, continuing to the date of the 

sentencing hearing. Because Mr. Suchit is in private practice, Mr. Yarmey and his family were 

required to pay for these counselling services.  
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[77] Mr. Yarmey also attends counseling with Ms. Murti to address the underlying mental 

health issues that lead to his addictions. As Ms. Murti is in private practice, Mr. Yarmey and his 

family also paid for these services. 

[78] Mr. Yarmey is also being treated by a psychiatrist to receive the medication he needs to 

address his mental health issues and maintain his sobriety. 

[79] After IRecover, Mr. Yarmey attended AA and NA. 

[80] Mr. Suchit testified that Mr. Yarmey’s involvement with his psychologist, his volunteer 

work in the community and other support groups demonstrates his determination and 

commitment to do what is necessary to deal with his addiction. 

[81] Mr. Yarmey has worked at 4 Wheel Parts since May 2018 as an auto mechanic full time. 

His employer is aware of his past and his charges. Notwithstanding, this employer was willing to 

give Mr. Yarmey a chance. A letter from the store manager indicates that Mr. Yarmey is 

considered a valuable member of the team with a promising future with the company. 

Future Prognosis 

[82] Mr. Yarmey’s probation officer indicates that Mr. Yarmey is a suitable candidate for 

community supervision. 

[83] Ms. Hall assesses Mr. Yarmey’s short-term risk for general recidivism in the low range, 

and opined that his level or risk is manageable in the community. However, she cautions that 

should he receive a custodial sentence, he will require psychiatric treatment related to his 

medication and participation in substance abuse programming to help prevent relapse.  

[84] Mr. Suchit’s evidence was that Mr. Yarmey’s prognosis is very positive, an opinion 

based on the length of Mr. Yarmey’s involvement in treatment, both in-patient treatment as well 

as his treatment with Mr. Suchit, Ms. Murti, and his volunteer work in the community. Mr. 

Yarmey is at a low risk to reoffend providing he adheres to his after-care plan. 

[85] Ms. Murti’s evidence is that Mr. Yarmey was, and remains, very committed to treatment. 

He did this on his own volition. She testified that individuals who make the choice for 

themselves to commit to treatment, as opposed to people who have been told to do this through 

drug court or by family members, are usually more successful. Ms. Murti’s evidence is that if 

Mr. Yarmey is able to continue with his treatment plan and is not incarcerated, he will continue 

on his current path of work and sobriety, given his supports and dedication to his therapy and 

healing. Ms. Murti expressed concerns that going back to jail, where the same level of support 

will not be available and where there are others actively engaged in addictions, increases his risk 

of recidivism.  

Conclusion 

[86] I conclude that this is a unique situation and Mr. Yarmey’s successful rehabilitation 

should be encouraged and sustained. He was able to change his life because of his commitment 

to rehabilitation, and the significant support from his family, friends, treating professionals, and 

community. His prognosis is positive if stays in treatment and has continued access to these 

supports. 

[87] Mr. Suchit, in his viva voce evidence, described what Mr. Yarmey has accomplished as 

remarkable. Crown counsel, in cross-examination, tried to get Mr. Suchit to agree that what Mr. 
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Suchit meant by the word “remarkable” is that anyone who manages to succeed in drug 

rehabilitation is remarkable. Considering the entire evidence of Mr. Suchit, I do not agree that his 

use of the word remarkable refers to anyone who rehabilitates himself from an addictions 

problem. The following answer given by Mr. Suchit to what he means when he says Mr. Yarmey 

is remarkable fairly summarizes his evidence: 

The use of the word “remarkable” is based on my many, many, many years of 

experience and working with literally thousands of people over my career, and 

based on cases that I’ve worked with and based on his – the history of his 

addiction, as I said, he’s lucky to be alive, sitting here today, and that indicates 

clearly his motivation to make lifestyle changes. And that’s where my word 

“remarkable’ come in, because based on my years of experience and people who 

have been that route, sometimes, you know, death is the bottom line for some, and 

he has made that conscious choice, with support of his family, to make lifestyle 

changes and he had done so, so prognosis for him continuing with his support, 

excellent”. 

[88] I find this evidence to be credible and powerful. The Court has experience in addiction 

and mental health issues and the challenges faced in rehabilitation. I give significant weight to 

Mr. Suchit’s evidence, given his many years of experience. 

[89] I conclude that this is a rare and unique situation, in which not only has Mr. Yarmey 

shown remarkable commitment to rehabilitation, the evidence also demonstrates that a lengthy 

prison sentence would very likely threaten his rehabilitation. These are, in my opinion, the 

unique circumstances which the Court of Appeal held could justify departing from sentencing 

guidelines (see para 22 in Corbiere, and Nasogaluak at paras 43-44). 

Issue 5: What is the just and appropriate sentence for Mr. Yarmey? 

[90]  Whether I set a nominal six year starting point or not, the Crown seeks a sentence of 4 – 

4.5 years based on the case law that denunciation and deterrence are the primary objectives in 

cocaine and fentanyl trafficking. The Crown argues, that Mr. Yarmey was engaged in 

commercial trafficking on more than a minimal scale, and that considering other cases involving 

rehabilitation, Mr. Yarmey’s case is not unique. 

[91] Defence counsel urges a sentence at the low end arguing that this is a rare case and the 

Court should impose a sentence based on the objective of supporting Mr. Yarmey’s 

achievements in turning his life around and maintaining those achievements.  

[92] To determine the just and appropriate sentence, I must consider the proportionality 

principle of sentencing as well as the aggravating and mitigating circumstances. 

Proportionality Principle of Sentencing 

[93] The fundamental principle of sentencing is proportionality – i.e. proportionality as to the 

gravity of the offense and the degree of responsibility or moral culpability of the offender. 

[94] This offence is very serious. Although the amounts sold were small, it is serious because 

of the very nature of the drugs: cocaine and fentanyl. Crown Counsel put into evidence a report 

of Dr. Jones, the Chief Toxicologist with the Office of the Medical Examiner. The report 
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explains the effects of fentanyl, the dangers of fentanyl and related deaths in Alberta. People are 

dying in Canada every day from fentanyl overdoses. 

[95] In relation to moral culpability, the Crown argues that Mr. Yarmey’s moral culpability is 

not minimal because he was trafficking commercially on more than a minimal scale and his 

conduct when selling to the undercover officer demonstrates a callous attitude. The callous 

attitude, the Crown argued, is demonstrated by Mr. Yarmey offering the undercover police 

officer extra drugs if she directed her friends to him and warning her not to consume an entire 

pill as it might kill her.  

[96] I have found that Mr. Yarmey was not involved in trafficking commercially on more than 

a minimal scale. In terms of whether Mr. Yarmey’s statements to the police officer demonstrate a 

callous attitude, I disagree with the Crown. Given how sick and addicted Mr. Yarmey was at the 

time, I do not consider his statements to be callous. On the contrary, warning the undercover 

officer not to consume an entire pill is the opposite of callous. 

[97] Defence argues that Mr. Yarmey’s moral culpability is at the very low end considering 

how sick he was at the time, that he was selling to feed his addiction and the evidence of Ms. 

Murti that that he did not have his full faculties.  

[98] Ms. Murti gave viva voce evidence that an individual in the throes of addiction does not 

have the same capacity to make good and appropriate choices about their conduct. People in Mr. 

Yarmey’s situation are very confused and very lost. This is supported by the information 

provided by Dr. Jones in his report, where he states: 

“...In sufficient dosage, all opioid drugs, including fentanyl, will cause a reduction 

in respiration rates. There are two mechanisms of respiratory depression. One is 

direct inhibition of the brain stem ventilator centre to slow the rate of respiration. 

The other decreases the sensitivity of the brain stem ventilator centre to rising 

levels of carbon monoxide. If the reduction in respiration is sufficient, the oxygen 

saturation in the blood will be reduced to levels low enough to cause hypoxia – 

that is reduced oxygen to the brain and other vital organs. That may ultimately 

cause brain damage, organ damage, coma and death...” 

[99] Considering Mr. Yarmey’s level of addiction, a 9 or 10 according to Mr. Suchit, the fact 

that Mr. Yarmey was taking high levels of fentanyl on a daily basis, and the undercover officer’s 

observation that he was so sickly looking, she was scared, I find that Mr. Yarmey’s moral 

culpability is at the very low end. His ability to make choices was compromised by his illness, 

and he was selling the drugs in order to feed his addiction. His conduct was not wilful in the 

sense of flaunting the law and society, and it was not for profit. 

[100] The cases the Crown relies on in support of a sentence of six years, before mitigating 

circumstances, are distinguishable from this case as they involve either commercial trafficking 

on more than a minimal scale or the moral culpability of the accused persons in those cases were 

far higher than in this case. 

[101] The case that is closest to the facts of this case, yet still more serious than this case is R v 

Corbett, 2015 ABPC 212, (appeal withdrawn 2017 ABCA 34 when offender seriously injured). 

In Corbett, the Court found that the accused, like Mr. Yarmey, had turned his life around before 

sentencing. The Court also found that that the case was an exceptional one calling for a sentence 

based on the objective of supporting rehabilitation. Similar to this case, the Court was concerned 
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that a custodial sentence in the starting point range would undo what has been done, and that 

sending Mr. Corbett to jail would be counter-productive to his rehabilitation. The sentence 

imposed was time served, nine months, with a two-year probation period. 

[102] The Crown seeks to distinguish Corbett because that case did not involve commercial 

trafficking on more than a minimal scale. That distinction was premised on the argument that 

Mr. Yarmey was trafficking commercially on more than a minimal scale. I have found against 

the Crown on this argument. In any event, the sentencing judge clearly indicated that “the facts 

of the case before me call for a determination of sentence from the starting point of 3 years,” 

meaning he considered that it was a case of commercial trafficking on more than a minimal 

scale. The police found three cell phones, a loaded shotgun and additional shells, 80.6 grams of 

cocaine, 328 fentanyl pills, and a weigh scale with cocaine residue – clear indicia of a 

commercial operation and clearly much more incriminating evidence than was found on Mr. 

Yarmey. 

[103] Denunciation and deterrence, both general and specific have been, and should remain, 

important objectives in confronting the opioid crisis. This is particularly so for commercial 

trafficking on more than a minimal scale.  

[104] Even in cases of low-level street trafficking to feed an addiction, denunciation and 

deterrence are important objectives. However, specific deterrence is unlikely to be effective for 

people like Mr. Yarmey. Mr. Yarmey was on death’s door. While he states that he thought the 

pills were oxycontin and not fentanyl, regardless of what he thought they were, he understood 

from his caution to the undercover police officer that the pills he was selling, which were the 

same pills he was taking, could kill a person. If (potential) death is not a deterrent, then jail time 

is not a deterrent. However, deterrence may be important for people who are not yet addicted, or 

not to the same extent as Mr. Yarmey, or people who have not yet tried opioids. 

[105] If this is not a rare and exceptional case, then I cannot think of what might be. The 

statistics from Dr. Jones demonstrate that the fundamental purpose of sentencing is not met by 

relying on deterrence as a primary objective in every case when sentencing for fentanyl and other 

opioid trafficking cases. To combat this crisis, more is necessary than sentencing solely on 

deterrence and denunciation.  

[106] We need more people like Mr. Yarmey and his community of supporters, people who 

were heavily addicted and who are committed and determined to changing their lives. We need 

more families and communities like Mr. Yarmey’s, who are prepared to provide significant help 

to people with addictions both financially and otherwise to change their lives. People who are 

then willing to go into the community to educate and help others to seek rehabilitation or prevent 

further people from becoming addicted. Supporting the rehabilitation of individuals in these rare 

cases, will help achieve the fundamental purpose of a just, peaceful and safe society. Supporting 

the rehabilitation of these people will keep them from selling again and helping others with 

education and support. 

[107]  In unique cases such as this, trial judges have the flexibility to decide that rehabilitation 

is the primary objective to reach that fundamental purpose of sentencing. While denunciation and 

deterrence must also be taken into account, it would be counter-productive in these 

circumstances to ignore the rehabilitation that Mr. Yarmey has achieved, and to put him in a 

position that might undo all that hard work.  
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[108] The experts who have assessed or treated Mr. Yarmey all agree that it is critical to his 

continued sobriety that he have continued access to his prescribed medication, employment, 

access to his treatment plan and access to his family and community supports. Concerns have 

been raised by the experts about the potential for relapse should a custodial sentence be imposed 

that denies Mr. Yarmey what he needs. It is not difficult to conclude that a lengthy custodial 

sentence in this case is a recipe for relapse. A sentence that does not support Mr. Yarmey’s 

rehabilitation in the rare circumstances of this case is contrary to the decisions of the Supreme 

Court of Canada and a failure to impose a sentence that meets the fundamental purpose of 

sentencing. 

[109] In Corbiere, the Court of Appeal held, based on his own admission, that Mr. Corbiere 

had been engaged in commercial trafficking on more than a minimal scale, and therefore the 

appropriate sentence should start at the three-year mark. As well, the Court noted that the drugs 

were sold at least, in part, to make a profit; he did not use his money earned from trafficking to 

feed his addiction; and he had an opportunity to work elsewhere, rather than traffic. In Mr. 

Corbiere’s favour were his significant steps taken towards rehabilitation, Gladue factors, and his 

cooperative approach. The Court of Appeal held that the 90-day intermittent sentence imposed 

by the trial judge was unfit, and it concluded that a sentence of 12 months was warranted. 

[110] Here, I have found that Mr. Yarmey was not engaged in commercial trafficking on more 

than a minimal scale. Moreover, I found that Mr. Yarmey used the money he earned trafficking 

to feed his addiction; there appears to have been no profit motive; and Mr. Yarmey’s illnesses 

made working impossible.  

[111] I conclude that the appropriate sentence, before aggravating and mitigating factors is, 17 

months concurrent for all offences. 

Aggravating and Mitigating Circumstances 

[112] The Crown argues that the aggravating circumstances here are that there were multiple 

types of drugs and the trafficking was conducted for financial gain as well as the callous attitude 

of Mr. Yarmey.  

[113] I have found that the trafficking was not conducted for financial gain and that Mr. 

Yarmey’s attitude was not callous in the circumstances. The fact that there were two very serious 

drugs involved might be an aggravating factor or go to the gravity of the offense in a case where 

the facts are not unique and deterrence and denunciation are the over-riding objectives. 

[114] With respect to mitigating factors, the Crown concedes that there are a number of 

mitigating factors: the age of the accused, the rehabilitation, the lack of criminal record, Mr. 

Yarmey’s remorse, and the guilty plea, albeit late. However, the Crown argues that where 

denunciation and deterrence are the primary objectives, these mitigating factors should not be 

given great weight. 

[115] In my opinion, in the rare and exceptional cases, as I have found this case to be, where 

the objective of maintaining a just, peaceful and safe society requires assisting in the offender’s 

rehabilitation, the significant mitigating factors should be given considerable weight. In addition 

to those which the Crown concedes, other mitigating factors include his maintaining full time 

employment, no further charges or offences, no breaches of the interim release orders, and his 

volunteer work in the community.  
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[116] I therefore give Mr. Yarmey 50 % credit for mitigating factors. His sentence is reduced to 

8.5 months.  

Credit for Time Served 

[117] The Crown and Defence agreed that Mr. Yarmey spent 99 days in pre-trial custody 

before his release to attend the inpatient program at IRecover. He is entitled to a credit for these 

99 days at 1.5 which equals 148.5 days. 

[118] Following his release from custody, Mr. Yarmey spent 30 days at IRecover under very 

restrictive conditions. The Crown argues that he should not be given credit for this time because 

the restrictions in the treatment centre were not punishment or a restriction on his liberty as a 

result of the charges. The conditions in the treatment center were to ensure success in treatment.  

[119] In R v Moller, 2012 ABQB 259, the sentencing judge gave the offender 1 to 1 credit for 

his time in a residential treatment facility; the Court of Appeal (2012 ABCA 381) varied the 

sentence by reducing it to take into account the steps taken towards rehabilitation. It did not alter 

the credit given for the time spent in the residential treatment facility. I take this as an indication 

that in the appropriate circumstances, such time can be credited in the same way strict judicial 

interim release conditions can be credited towards sentence. 

[120] I conclude that Mr. Yarmey is entitled to credit of 30 days for this period of time This 

gives him a total credit of 178.5 days.  

[121] The 8.5 month sentence amounts to 255 days, less 178.5 days credit equals 76.5 days. 

Disposition 

[122]  A sentence of 90 days or less, after credit for mitigating factors and time served, may be 

served as an intermittent sentence in appropriate situations: R v Peebles, 2010 MBCA 47; R v 

Brown, 2017 ABQB 191. While the Court of Appeal has repeatedly overturned 90-day 

intermittent sentences as unfit for trafficking offences (see for example Melnyk, Corbiere, and R 

v Trinh, 2012 ABCA 383, 539 AR 297), in Corbiere, the Court noted (at para 22) that such a 

sentence, in the right circumstances, might be fit, even where the three-year starting point 

applied.  

[123] The Court of Appeal in a very recent decision, R v Bergh, 2019 ABCA 151, overturned a 

sentencing judge’s decision that a sentence in the community with probationary terms was 

inappropriate because it would not meet the goals of deterrence and denunciation. While the 

specific offences at issue were different (improper gun handling and subsequent injuries), the 

Court of Appeal acknowledged that the offences were of serious concern to society and “that 

careless use of firearms is to be unequivocally denounced.” The sentencing judge had concluded 

that the offender would not be a risk to society, but imposed a custodial sentence in any event. 

The Court of Appeal held (at para 26-27): 

Although there did not appear to be a specific risk posed by this offender, she 

concluded that a conditional sentence would be an insufficient general deterrence 

and denunciation for this crime. 

We find, however, that the circumstances before us are unique. Mr Bergh is a 

fully contributing member of society with only a very dated record. He pled guilty 

at the earliest opportunity, shows sincere remorse, has completely disavowed 
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alcohol and drugs, and has sold all his firearms. We see no benefit in a jail 

sentence to deter him from committing similar offences. 

[124] As the Court of Appeal did in Bergh, I find that the circumstances are unique. Based on 

the evidence of Mr. Suchit, Ms. Murti, the Probation Officer, and the FACS report, I find that 

Mr. Yarmey is a suitable candidate for community supervision, and that access to his medication 

and treatment plan, and his family, community, and professional supports are important factors 

in Mr. Yarmey’s success and are important factors in maintaining his achievements to date. A 

lengthy incarceration sentence increases his risk of relapse.  

[125]  In this case I consider it appropriate for Mr. Yarmey to serve the remainder of his 

sentence as an intermittent sentence. This will allow Mr. Yarmey access to his medication and 

his supports which are important in maintaining his rehabilitation and will allow him to continue 

with his employment. During his intermittent sentence and for two years following Mr. Yarmey 

will be on probation. I do not consider it appropriate due to the seriousness of the offence to give 

a sentence of time served. This sentence will require Mr. Yarmey to spend a considerable 

number of weekends in jail. This balances the need for deterrence and denunciation with the 

need in this rare case to assist in supporting Mr. Yarmey to maintain the lifestyle change he has 

succeeded in making. In addition, during the time he is serving the intermittent sentence, he will 

be essentially under house arrest, leaving home only for work, counselling and other 

rehabilitation appointments, medical appointments, and appointments with his probation officer. 

Once the intermittent sentence is served, the house arrest portion of the order will terminate. 

Probation following the service of the intermittent sentence will be for two years.  

[126] Mr. Yarmey will report to Fort Saskatchewan on Friday at 5:00 p.m. and will be released 

on Sunday at 5:00 p.m. The terms of the probation order will be as follows: 

1. During the time Mr. Yarmey is serving the intermittent sentence, Mr. 

Yarmey must observe all the terms of the probation order below, and must 

also remain at home except to attend work, medical appointments, 

counselling appointments and other rehabilitation treatment, perform 

community service hours, and to attend with the probation officer (house 

arrest). 

2. Following the expiry of the intermittent sentence, he will no longer be 

subject to the house arrest terms, and he must observe the following terms: 

(a)  keep the peace and be of good behaviour; 

(b)  appear before the court when required to do so by the court; 

(c)  notify the court or the probation officer in advance of any 

change of name or address, and promptly notify the court 

or the probation officer of any change of employment or 

occupation; 

(d)  report to a probation officer 

(i)  within one week after the making of the 

probation order, and 
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(ii)  thereafter, when required by the probation 

officer and in the manner directed by the 

probation officer; 

(e)  remain within the jurisdiction of the court unless written 

permission to go outside that jurisdiction is obtained from 

the court or the probation officer; 

(f)  abstain from the consumption of illegal drugs and alcohol;  

(g) provide, for the purpose of analysis, a sample of a bodily 

substance at the place and time and on the day specified by 

the probation officer making the demand, if the probation 

officer has reasonable grounds to believe that the offender 

has breached a condition of the order that requires him to 

abstain from the consumption of drugs and alcohol; 

(h)  provide, for the purpose of analysis, a sample of a bodily 

substance prescribed at regular intervals as specified by a 

probation officer in a notice in Form 51 served on the 

offender; 

(i)  abstain from owning, possessing or carrying a weapon; 

(j)  perform up to 100 hours of community service over a 

period not exceeding eighteen months; and 

(k)  continue to actively participate in a treatment as prescribed 

by his treating professionals. 

 

Heard on the 19
th

 to 21
st
 days of March, 2019. 

Dated at the City of Edmonton, Alberta this 22
nd

 day of May, 2019. 

 

 

 

 

 

Susan L. Bercov 

J.C.Q.B.A. 

Appearances: 
 

Dennis Hrabcak 

Public Prosecution Service of Canada 

 for the Crown 

 

Timothy Dunlap 

 for the Accused 
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