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Introduction 

[1] The decision below is a written version of an oral decision delivered on the 8th day of 

April, 2019. I have provided the written reasons for readier accessibility only, and confirm that 

the oral decision remains the official decision of the Court. 

[2] The Accused is before the Court to be sentenced. He pled guilty to 2 offences – robbery 

with a firearm, contrary to section 344(1)(a.1) of the Criminal Code, and robbery, contrary to 

Section 344(1)(b) of the Criminal Code.  

[3] The Accused has filed an application for a declaration that s 344(1)(a.1) is of no force 

and effect. The basis for his challenge to the mandatory 4 year minimum sentence is section 12 

of the Charter of Rights and Freedoms, which provides that “Everyone has the right not to be 
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subjected to any cruel and unusual treatment or punishment.” In addition to Mr. Jeff Rudiak, 

Crown Prosecutor appearing on behalf of Alberta Justice and Solicitor General for Alberta, the 

Department of Justice Canada Regional Office was served with notice of this application and 

indicated that they would not be appearing. 

The Accused’s Challenge to the Four Year Mandatory Minimum Sentence Under Section 

344(1)(a.1) of the Criminal Code 

[4] The Accused has the onus of establishing, on a balance of probabilities, that the 

mandatory minimum sentence constitutes cruel and unusual punishment. 

[5] Application of the mandatory minimum must be more than merely excessive. It must be 

so excessive as to outrage the standards of decency and be disproportionate to the extent that 

Canadians would find the punishment abhorrent or intolerable: R v Morrisey, 2000 SCC 39 at 

para 26, [2000] 2 SCR 90; R v Lloyd, 2016 SCC 13 at para 24, [2016] 1 SCR 130. 

[6] The Supreme Court of Canada has confirmed that there are 2 stages to the section 12 

analysis of a mandatory minimum sentence: R v Nur, 2015 SCC 15 at para 46, [2015] 1 SCR 

773; Lloyd at para 23; Morrisey at paras 26-29.  

[7] First, the Court must determine a fit and appropriate sentence or range of sentences that 

focuses on the individual circumstances of the offender without regard to the mandatory 

minimum. This process must be consistent with the purposes and principles of sentencing set out 

in Part XXIII of the Criminal Code (sections 718, 718.1, 718.2). 

[8] The Court must determine whether the mandatory minimum is so excessive as to outrage 

the standards of decency in light of that fit and appropriate sentence. If the answer is yes, the 

mandatory minimum provision is inconsistent with s 12 of the Charter and will fall unless 

justified under section 1 of the Charter: Lloyd at para 23. If the answer is no, the Court must still 

proceed to the second stage of the analysis: Morrisey at para 29. 

[9] At the second stage, the Court goes on to consider whether a breach of section 12 arises 

from applying the mandatory minimum to other offenders in reasonably foreseeable 

circumstances. The justification for this second step is found at para 49 of Nur, where the Court 

concluded that “excluding consideration of reasonably foreseeable applications of a mandatory 

minimum sentencing law would run counter to the settled authority of this Court and artificially 

constrain the inquiry into the law’s constitutionality.”  

[10] Though the reasonably foreseeable circumstances for this second step will usually be put 

forward by the Accused, the court may also devise its own hypothetical circumstances for 

applying the mandatory minimum sentence, though it is under no obligation to do so: R v Oud, 

2016 BCCA 332 at para 17, 339 CCC (3d) 379; R v Bernarde, 2018 NWTSC 27 at paras 9- 10, 

[2018] 5 WWR 804. 

[11] The question is whether the mandatory minimum sentence will impose sentences that are 

grossly disproportionate to the circumstances of other accused persons, resulting in a violation of 

s 12. The sentencing judge may consider reported cases and make reasonable inferences from 

those cases to deduce what other cases are reasonably foreseeable. The circumstances being 

considered must be grounded in a reasonable hypothetical that may reasonably be expected to 

arise. It must not be far-fetched, fanciful or remote. 
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[12] The application of the concept of a “reasonably foreseeable hypothetical” appears to have 

caused some difficulty, as can be seen when one considers the case law in this area since Nur 

and Lloyd. 

[13] In Nur, the accused challenged the 3 year mandatory minimum for possession of a loaded 

prohibited firearm (Criminal Code, s 95(2)(a)(i)). The issue of what constitutes a reasonable 

hypothetical was considered at paragraphs 52-59 of the decision. On the issue of how general or 

particular a hypothetical must be, the Court said at para 57:  “The question is simply whether it is 

reasonably foreseeable that the mandatory minimum sentence will impose sentences that are 

grossly disproportionate to some peoples’ situations, resulting in a violation of s. 12.” Further, 

the Court stated at paras 60-61: 

[60] The Attorney General of Ontario raises a second argument for abandoning 

the s. 12 jurisprudence — that it is “unworkable” and leads to uncertainty. This 

contention rests on the debate about reasonable hypotheticals. As just discussed, 

the term “reasonable hypothetical” simply means that the court must look at 

reasonably foreseeable applications of the mandatory minimum at issue, and ask 

whether these would be grossly disproportionate and thus impose cruel and 

unusual punishment. This is the sort of inquiry judges have consistently 

conducted in Charter review. It is an inquiry into the range or scope of the law — 

into what Dickson J. in Big M referred to as the “nature of the law”.  

[61] To be sure, the language of  “reasonable hypotheticals” in the context of 

mandatory minimum sentences and the exaggerated debate that has surrounded 

the term has led some to fear that the potential for finding a law inconsistent with 

the Charter is limited only by the bounds of a particular judge’s imagination. This 

fear is misplaced. Determining the reasonable reach of a law is essentially a 

question of statutory interpretation. At bottom, the court is simply asking: What is 

the reach of the law? What kind of conduct may the law reasonably be expected 

to catch? What is the law’s reasonably foreseeable impact? Courts have always 

asked these questions in construing the scope of offences and in determining their 

constitutionality.  

[14] The Court goes on at paragraph 62, to explain that “fanciful or remote situations must be 

excluded,” and “this excludes using personal features to construct the most innocent and 

sympathetic case imaginable”; and that, “the exercise must be grounded in experience and 

common sense.” 

[15] In Lloyd, the accused challenged the one year mandatory minimum sentence for 

possession of a controlled substance for the purpose of trafficking, under s 5(3)(a)(i)(D) of the 

Controlled Drugs and Substances Act, SC 1996, c 19. The Supreme Court found that the 

mandatory minimum in that case cast its net over a wide range of potential conduct and as a 

result, it caught not only the serious drug trafficking but conduct that is much less blameworthy 

(para 27). The Court found that the mandatory minimum could be constitutional in many 

circumstances, but its reach was too broad and captured conduct that would not be deserving of 

one-year sentence. The Court found that this would result in sentences that are cruel and unusual; 

and concluded that the one year mandatory minimum violated s 12 of the Charter. After 

concluding that the Court did not need to address the question of whether it also violated s 7 of 

the Charter, it went on to find that the violation of s 12 could not be saved by s 1 of the Charter. 

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec12_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
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I note that the dissent in Lloyd indicated that the circumstances in which the provision applies are 

narrow and tailored and that only in extreme cases could the mandatory minimum lead to the 

imposition of an unjust sentence. The minority concluded that the mandatory one-year minimum 

was constitutional.  

[16] In the case of Oud, the accused challenged the four year mandatory minimum under the 

Criminal Code, s 244.2(3)(b) (discharging a firearm into a place). The decision of the trial judge 

(who did not have the benefit of the Lloyd decision) that the 4 year mandatory minimum was of 

no force and effect was set aside by the BC Court of Appeal. The Court, in referring to Lloyd, 

noted that mandatory minimum sentences will often violate the Charter unless one of two 

approaches is taken – narrowing the conduct caught by the provision or providing residual 

judicial discretion for exceptional cases (para 19). In Oud, the provincial appellate Court 

concluded that the sentence for Mr. Oud did not violate s 12. Mr. Oud provided a hypothetical 

and the trial judge came up with his own. At paragraph 32, the Court said that “the impugned 

provision is sufficiently specific in its application, and does not cast an overly broad net.” The 

Court went on to state, at para 44, it “consider[s] that the offence in this case, unlike the offences 

considered in Nur, Lloyd, and [R v Dickey, 2016 BCCA 177, 335 CCC (3d) 478], only captures 

conduct that in all circumstances will be highly blameworthy and antithetical to the peace of the 

community.” Then, at para 51, Saunders JA, for a unanimous BC Court of Appeal, wrote, “for 

these reasons, that s 244.2(3)(b) is a mandatory  minimum sentence that is within Parliament’s 

competence. The offence is narrowly cast and the gravity of the offence puts this mandatory 

minimum sentence within the range of proportionate sentences for every reasonable foreseeable 

hypothetical. In my view, it is not grossly disproportionate; it is not cruel and unusual 

punishment.” 

[17] The Alberta Court of Appeal considered the reasonably foreseeable hypothetical analysis 

issue in R v EJB, 2018 ABCA 239, 72 Alta LR (6th) 29, (currently on application for leave to 

appeal to the Supreme Court of Canada). In that case, the accused challenged the one year 

mandatory minimum sentence in the Criminal Code, s 153(1.1)(a) (sexual exploitation – sexual 

contact with a young person while in a position of trust or authority). The Court of Appeal 

concluded that the trial judge correctly found that the one year mandatory minimum sentence 

was not grossly disproportionate to what a fit and proper sentence would be for the accused. The 

error noted by the Court of Appeal related to the reasonably foreseeable hypothetical analysis. 

The Court found that the trial judge erred in failing to consider that specific intent is required for 

sexual exploitation, bringing with it a high degree of moral blameworthiness (para 59). The 

Court also concluded that the trial judge used hypothetical fact scenarios that were too remote or 

far-fetched as they did not deal with the same offence and facts were changed to the point they 

were no longer reasonably foreseeably cases for application of the mandatory minimum in issue 

(para 60 to 64). At paragraph 66 of the decision, the Court stated: 

As said, the search for a reasonable hypothetical, the existence of which would 

undermine the constitutionality of a minimum sentence, must consider a 

reasonable hypothetical for the crime charged and not for some other crime: R v 

Al-Isawi, 2017 BCCA 163 at para 59, 348 CCC 3d 524. Nor would it be 

appropriate to consider a hypothetical set of facts where the offender might be 

acquitted of the offences charged. Nor would it be appropriate to consider factors 

in the hypothetical that do not or should not diminish the culpability of the 

offender for the crime charged.  
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[18] In Bernarde, the accused challenged the mandatory minimum sentence of four years for 

armed robbery. The accused pointed a firearm at a gas station clerk during a robbery. The 

accused was an Aboriginal offender and had FASD. There were considerations of factors 

specified in R v Gladue, [1999] 1 SCR 688, 171 DLR (4th) 385 and R v Ipeelee, 2012 SCC 13, 

[2012] 1 SCR 433. The Supreme Court of the Northwest Territories concluded that a four year 

sentence was very harsh but not grossly disproportionate. On the matter of reasonably 

foreseeable hypotheticals, the Court concluded in paragraph 9 of the decision, that a “mandatory 

minimum sentence may be challenged on the basis of the circumstances before the court or on 

the basis of a reasonable hypothetical situation. Mr. Bernarde has not put forward any 

hypothetical situation for this Court’s consideration. His challenge is based strictly on his own 

circumstances.”  

[19] The Alberta Court of Appeal, more recently, considered the s 12 analysis in the case of R 

v Ford, 2019 ABCA 87, 2019 CarswellAlta 415. In that case, the accused challenged the one 

year mandatory minimum sentence for sexual interference under s 151(a) of the Criminal Code. 

The trial judge found that the mandatory minimum offended s 12 of the Charter. The Court of 

Appeal agreed. At paragraph 12 of its decision, the Court of Appeal summarized the guidance 

offered by Nur and Lloyd in considering reasonable hypotheticals:  

That brings me to a consideration of reasonable hypotheticals. Nur and Lloyd 

offer the following guidance: 

•   The hypothetical situation must be reasonably foreseeable, on the basis of 

judicial experience and common sense (Nur at para 62). 

•   Judges may wish to start with cases that have actually arisen and make 

inferences from those to other cases that are reasonably foreseeable, while 

excluding situations that are fanciful or remote (Nur at para 62). 

•   A situation from a reported case should not be excluded from consideration 

even if it asks what situations may foreseeably arise that will be captured by the 

mandatory minimum. Fanciful, remote, far-fetched or speculative situations are 

excluded, but there is a difference between a situation that is remote and one that 

is merely unlikely (Nur at para 68). 

•   There remains some uncertainty as to what personal characteristics can be 

considered in relation to hypothetical offenders – if courts should consider the 

impact on, for example, mentally ill offenders when considering the reasonably 

foreseeable scope of the law.  

1.  Nur suggested at paras 73–76 that courts may consider “personal 

characteristics relevant to people who may be caught by the mandatory 

minimum” but must exclude those that would produce “remote or far-fetched” 

examples.  

2.  The majority in Lloyd did not directly address the question of what personal 

characteristics are properly considered. However, at paras 32–33 it considered 

the effect of the minimum sentence on hypothetical drug addicts. 

[20] The Court of Appeal then began its analysis by looking only at the circumstances of the 

offence, while it refrained from considering hypothetical offenders’ personal characteristics. In 

addition, the Court required that each scenario had to reflect the specific intent required for the 
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offence. The Court then went on to consider 3 hypotheticals that it found to be reasonable, 

foreseeable, and realistic, some being versions of actual cases.  

[21] The Court of Appeal concluded that all 3 hypotheticals considered would lead to a 

grossly disproportionate sentence if the one year minimum were applied. Therefore, the 

mandatory minimum sentence in that case was found to be unconstitutional and of no force and 

effect. 

[22]  It appears to have been unnecessary for the appellate Court, in Ford, to consider 

personal characteristics in its analysis. The Alberta Court of Appeal did not indicate that it would 

never be appropriate to do so. Indeed, as referenced above, the SCC in Nur at paras 73-76 

contemplated that a Court may do so, as long as it excluded those that would produce “remote or 

far-fetched” examples. 

[23] Most recently, the SCC again had an opportunity to address the issue of reasonable 

hypotheticals in the case of R v Morrison, 2019 SCC 15.  In that case, the accused challenged 

the one year mandatory minimum sentence under the Criminal Code, s 172.1(2)(a) (luring a 

child). Though the majority of the Court concluded that it would be unwise to rule on the 

constitutional validity of the mandatory minimum given the procedural history and 

circumstances of the case, Karakatsanis J did address this issue. She concluded that the 

mandatory minimum sentence did violate s 12. She stated at paragraphs 169 -171: 

[169] When assessing a mandatory minimum in the context of reasonably 

foreseeable cases, it will often be helpful to begin by considering previously 

reported cases. Past cases provide examples of the range of real-life conduct 

captured by the offence, as well as the characteristics of those who have been 

convicted (see Nur, at paras 72-76). In turn, these factual scenarios help 

demonstrate the range of fit and proportionate sentences for the offence. As 

always, judges should be guided by their common sense and judicial experience 

when examining the scope of an offence provision and the resulting range of 

proportionate sentences that it would give rise to (para 75). Moreover, judges 

need not limit their inquiry to only the facts of reported cases (Morrisey, at para 

33). 

[170]  In the past, this Court has referred to “reasonable hypothetical” 

circumstances in which a given provision would apply in determining whether a 

corresponding mandatory minimum sentence would be grossly disproportionate 

(see Morrisey, at paras 2 and 30-33; Goltz, at p. 515). However, as the Court 

recently noted, the word “hypothetical” has created confusion and often 

overwhelmed the analysis, leading to unhelpful debates over how general or 

realistic the hypothetical must be (see Nur, at paras 57 and 61). Therefore, in 

Lloyd, the majority emphasized “reasonably foreseeable applications” of the law 

(see paras 22 and 25).  

[171] I find this shift in terminology helpful. In my view, discussing “reasonable 

hypotheticals” does not accurately capture the thrust of the s. 12 inquiry. 

Evaluating the conduct that an offence captures and the range of appropriate 

sentences that may arise does not involve a novel application of judicial 

imagination. Rather, s. 12 requires courts to consider the scope of the offence, the 

types of activities it penalizes and the reasonably foreseeable circumstances in 
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which it may arise. As Chief Justice McLachlin outlined in Nur: “What is the 

reach of the law? What kind of conduct may the law reasonably be expected to 

catch? What is the law’s reasonably foreseeable impact? Courts have always 

asked these questions in construing the scope of offences and in determining their 

constitutionality” (para. 61).  

Step One: Determination of Appropriate Sentence for the Accused 

[24] The circumstances of these offences are as follows: 

Count 1: Section 344(1)(a.1): Armed Robbery 

[25] On September 13, 2016, the Accused and two other individuals robbed a rural 

convenience store called Kim’s General Store in Caslan, Alberta. The Accused was the driver of 

the vehicle that transported him and the other two individuals to the robbery location and away 

after the robbery. The Accused saw that one of the people he was with had a sawed-off shotgun 

and that the stock was shortened. The Accused went into the store immediately prior to the 

robbery and purchased a lighter. Both of the individuals who went into the store during the 

robbery were masked. One of the individuals pushed the female behind the counter, pointed a 

gun at her, gave her a bag, and ordered her to fill it up. A shot was fired into a shelf. The 

Accused did not enter the store when the robbery took place. He heard the firearm going off 

during the robbery. No one was shot. The Accused indicated in his statement to the RCMP, that 

he may have worn a mask at some point. 

[26] On these facts, the Accused pled guilty to a charge of robbery with a weapon, contrary to 

section 344 (1)(a.1) of the Criminal Code.  

Count 4: Section 344(1)(b): Robbery 

[27] One week later, on September 20, 2016, the Accused and two other individuals robbed 

another rural convenience store, Tina’s Smoke Shop at Beaver Lake, Alberta. The Accused was 

the driver of the vehicle for this robbery as well. During this robbery, one of the individuals 

made the clerk go behind the counter, handed him a bag, and demanded cash and cigarettes. A 

shotgun was brandished and the clerk was sprayed with pepper spray. The Accused did not enter 

the store during the robbery. Both of the individuals who did enter the store were masked. 

Cigarettes and money were taken. 

[28] On these facts, the accused pled guilty to a charge of robbery contrary to section 

344(1)(b) of the Criminal Code. 

[29] There were three Victim Impact Statements provided. The first was provided by SB, the 

clerk in the store in Caslan. The second and third statements were provided by her children, DLE 

and EE. These events had a significant impact on SB and her children. For SB, this included 

anxiety, difficulty sleeping, fear of others, loss of income, worry about seeing the individuals out 

in public, and having to move with her children to a safer location. For her children, the 

possibility that they may have lost their mother had a serious impact on them and has also caused 

them anxiety and the need for counselling. 

[30] Mr. Zwozdesky has no criminal record.  
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[31] Regarding the personal circumstances of the Accused, two reports have been provided. 

The first is a Pre-Sentence Report prepared by Sandra Mountain. It provides details on Mr. 

Zwozdesky’s upbringing, his relationship with his family and with his former partner, KT. 

[32] The report indicates that Mr. Zwozdesky has a grade 9 education, though he has taken 

courses over the years. He is also proficient on the hammered dulcimer musical instrument. 

[33] The Accused’s work history is varied, including work on the oil rigs, work as a musician 

and a teaching musician, managing a grocery store, work as a shipper/receiver, and work in his 

father’s fish and tackle business. 

[34] Mr. Zwozdesky was injured in several motor vehicle accidents, the last significant one of 

which occurred in 2000, and has been unable to work since that time. He indicates that he was 

diagnosed with Severe Post Traumatic Cognitive Dysfunction, fibromyalgia, nerve damage and 

chronic pain. He is currently receiving Assured Income for the Severely Handicapped (AISH). 

Mr. Zwozdesky acknowledges that he uses hard and soft illegal drugs for pain management. 

[35] Mr. Zwozdesky’s family (sister and mother) and his former partner (KT) all say that the 

Accused’s actions in committing these offences were out of character for him. They describe him 

as a polite person who enjoys helping others, and is generous with his time and money. They say 

that he has a genuine heart and a good sense of humor. KT feels that Mr. Zwozdesky would 

benefit from a counsellor who specializes in pain management and emotional issues. 

[36] Regarding the circumstances of the offences, Mr. Zwozdesky said that he had no memory 

of the September 13, 2016 offence and that he was under the influence of drugs. He said that he 

believed it was fentanyl, but was uncertain. With respect to the September 20, 2016 robbery, he 

blamed the other individuals involved. 

[37] The Pre-Sentence Report concludes by indicating that Mr. Zwozdesky appears to 

understand the seriousness of his actions and did express a level of remorse to the writer. 

[38] Ms. Mountain states that Mr. Zwozdesky appears to be a suitable candidate for 

community supervision. This is not supported by the two investigating officers, given the 

seriousness of the offences.  

[39] The second report is a Psychological Assessment, dated March 19, 2019, prepared by 

George Pugh, PhD, R. Psych. 

[40] The Accused told Dr. Pugh that he was addicted to prescription drugs and illicit drugs as 

well. He said that he was high on the day of the armed robbery.  

[41] Dr. Pugh noted that the Accused is unemployed and has no means to support his 

addictions. 

[42] Dr. Pugh also noted that on August 24, 2016, shortly before the first robbery, the 

Accused was prescribed clonazepam  (1 mg 30 tabs, take 1-2 tablets three times daily when 

needed), and Oxycodone (4 mg, 30 tabs, take 2 tabs 3 times daily when needed). 

[43] Dr. Pugh observed that during his interview with the Accused, the Accused appeared to 

be in extreme pain, and difficult to interview. He was lost on different tangents and scattered in 

his thinking. 

[44] In describing his family life, the Accused said that his mother was a functional alcoholic, 

but he described his relationship with her as good. The Accused said that he had a loving 
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relationship with his father, but remains angry with him because they were in business together 

and when the business closed, his father stole all the money. 

[45] From his description of his parents, it appears that the Accused was subjected to abuse by 

both parents. 

[46] Dr. Pugh stated that the Accused’s upbringing was chaotic and that individuals raised in a 

manner similar to the Accused do suffer abandonment issues and struggle with feelings of 

inadequacy and low self-worth. 

[47] Consistent with the Pre-Sentence Report, Dr. Pugh indicated that as a result of 2 serious 

car accidents, as well as some others, the Accused suffers significant levels of pain and is not 

able to work. He receives AISH for his basic living expenses. Prior to the accidents, he was 

capable of holding down a job. He has not worked since 2000. 

[48] The Accused had been on a medication regime, which included Oxycodone, until his 

doctor terminated his prescription as a result of recommendations from the College of Physicians 

and Surgeons. 

[49] The Accused claimed to have died about 12 times and then come back to life. He said 

that this was due to his overwhelming pain. 

[50] Page 5 of Dr. Pugh’s Report indicates that Mr. Zwozdesky has endured high levels of 

pain for the last nineteen years as a consequence of motor vehicle accidents. Dr. Pugh states: “In 

general, it is indicated that his mental and physical health are significantly debilitated and quite 

possibly contributed to his participation in the robberies that are the focus of this report.” 

[51] The Accused confirmed with Dr. Pugh, his long standing relationship with KT, who he 

describes as “the best thing that happened to me.” He admits that the relationship is up in the air 

at this time. 

[52] The Accused attributed his helping nature to the development of his relationships with his 

co-accused in this matter. He says he was being kind and helpful to them and they later took 

advantage of him. 

[53] The Report at page 7 states: “His participation in these criminal events appears 

significantly out of character for him and are consistent with his explanation that he may have 

been duped into taking part.” 

[54] Dr. Pugh concludes that the Accused’s pain is legitimate and the medication he is getting 

in custody is not meeting his needs. 

[55] Dr. Pugh recommends, on page 9 of the Report, that Mr. Zwozdesky’s sentence be brief 

and, if possible, be served in the community, where he can access appropriate medical care. 

[56] One of the difficulties that the Court has, is trying to sort out the inconsistencies between:  

i) what Mr. Zwozdesky told Cst. Stepanick in his September 25, 2016 statement (5 

days after the second of the two robberies),  

ii) what he said to Sandra Mountain in the Pre-Sentence Report, and  

iii) what he told Dr. Pugh in the Psychological Assessment.  

[57] There are consistencies regarding his pain, his medication needs, his inability to work, 

and his family background and relationship with KT. There are inconsistencies regarding what 
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he remembers about the two robberies, and in the way he says he was manipulated by the co-

accused (ranging from manipulation to being held against his will and threatened) to secure the 

Accused’s participation in one or both robberies. Further, given the scattered nature of the way 

the Accused communicates, sorting out what he has said to each of the three interviewers 

becomes that much more difficult. It makes the task of assessing both the exact nature of the 

Accused’s participation in the robberies, and the Accused as an offender, that much more 

difficult. 

[58] It also impacts the weight being given to the recommendations in the Psychological 

Assessment, as the conclusions made by Dr. Pugh are based mainly on what was told to him by 

the Accused. The evidence heard by this Court during the trial, including the Accused’s 

statements considered during the voir dire (which Defence Counsel has submitted the Court can 

consider), is not completely consistent with what was told to Dr. Pugh by the Accused. Most 

troubling for this Court is the inconsistency between the Accused’s ability to recall details of 

both robberies when speaking with Cst. Stepanick, and his claim to have no memory of the 

September 13 robbery when speaking with Ms. Mountain, and no memory of the September 20 

robbery when speaking with Dr. Pugh. 

[59] I have also reviewed a reference letter from Chad Kibermanis, a friend of Mr. 

Zwozdesky, who also struggles with chronic pain and understands the need to turn to street drugs 

to assist with the pain. Mr. Kibermanis describes Mr. Zwozdesky as an honest citizen who needs 

help, and not punishment.  

[60] The fundamental purpose of sentencing is to contribute, along with crime prevention 

initiatives, to respect for the law and the maintenance of a just, peaceful and safe society by 

imposing just sanctions that have one or more of several objectives (Criminal Code, s 718).  

[61] The most important sentencing objectives in this case are: 

a) denunciation, to show society’s condemnation of the conduct; 

b) deterrence of the Accused as an offender -  this is significant in this case given the 

nature of the offences, which are specific intent offences that involve some planning; 

c) deterrence of other persons from committing robberies, especially robberies with 

weapons – this general deterrence is also an important factor in offences of these 

types. 

d) I am also considering other sentencing objectives in this case, including the 

Accused’s rehabilitation, and the desire to promote in the Accused, a sense of 

responsibility, and acknowledgement of the harm done to the victims and to the 

community. 

[62] A sentence must be proportionate to the gravity of the offence and the degree of 

responsibility of the offender (Criminal Code, s 718.1). 

[63] When considering the gravity of the offence, the Court must look at what the offender did 

wrong. This includes 2 components; the harm or likely harm to the victims, and the harm or 

likely harm to society and its values. 

[64] The offences here are very serious. Someone could have died. 
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[65] The use of weapons for crime is taken very seriously by our society. For armed robbery, 

Parliament has imposed a minimum sentence of 4 years and a maximum sentence of life, and for 

robbery, a maximum sentence of imprisonment for life. This is a clear indication of how 

seriously society views these types of offences. 

[66] When considering the degree of responsibility of the offender, the Court must consider 

that armed robbery and robbery are specific intent offences. They require planning. They 

therefore carry a higher degree of moral blameworthiness than general intent offences. 

[67] In terms of the degree of responsibility of Mr. Zwozdesky, he may not have been the 

mastermind behind either robbery, but it was his vehicle and his willingness to transport the 

other individuals to and away from the robberies that involved some degree of planning on his 

part. It also facilitated the occurrence of both robberies. In the Caslan store armed robbery, the 

Accused also had a role in going in to the store before the robbery. 

[68] I have considered the Accused’s argument that he was duped by his two co-accused and 

that he was under some pressure to participate in the robberies as a result of threats that were 

made by at least one of the co-accused. When the Court looks at the facts of the first robbery, it 

appears that the Accused was in a position, when he went into the store to buy a lighter 

immediately before the robbery, to warn the clerk or otherwise change his role in the robbery. He 

did not take any actions in this regard. Further, there was a week between the two robberies and 

ample opportunity for the Accused to refuse to participate in the second robbery after seeing 

what occurred (including the discharge of the weapon) in the first robbery. Further, the scattered 

nature of the Accused’s statement to the authorities and the inconsistencies mentioned above, 

between that statement and what was told to Ms. Mountain and Dr. Pugh, do not allow the Court 

to come to any definitive conclusions about the interactions between the Accused and the co-

accused in relation to the offences. 

[69] I have also considered that the Accused’s association with the co-accused, may have been 

for the purpose of supporting his addictions as a result of his long standing pain. I have 

considered the statement of Dr. Pugh that the Accused’s “mental and physical health are 

significantly debilitated and quite possibly contributed to his participation in the robberies that 

are the focus of this report.”  

[70] After considering all of these things, I assess Mr. Zwozdesky’s moral blameworthiness as 

being in the medium to high range. 

[71] Other factors I must consider are aggravating and mitigating circumstances related to 

these offences.  

[72] In this case, the aggravating factors are: 

a) vulnerability of the victims – the people working in the store as well as any members 

of the public in the area were vulnerable and could have been injured or even killed. 

They were exposed to risk of injury or death and will be impacted by these events for 

some time to come. Convenience store clerks in rural communities are particularly 

vulnerable because it takes longer for law enforcement to arrive and assist; 

 

b) the fact that the Accused acted jointly with two other individuals – here there were 

two other masked accomplices with the Accused.  
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[73] The mitigating factors here are: 

a) the Accused’s guilty plea – a guilty plea is an indication of Mr. Zwozdesky’s 

acceptance of responsibility for the crimes, an indication of remorse, and therefore a 

good marker for rehabilitation. The plea saves the community the time and expense of 

a full trial, and spares the victim’s from having to go through a trial. I do note 

however, that the guilty plea did not happen until after the trial had started. The 

Crown points out that with respect to the Caslan robbery, all witnesses were at the 

courthouse ready to testify by the time the Accused entered his guilty pleas. The 

Crown was able to call off the witnesses for the Beaver Lake robbery; 

 

b) the Accused has expressed remorse in his interviews with Ms. Mountain and Dr. 

Pugh, as well as in his statement to this Court; 

[74] I have also considered that the Accused has support from his family and from his former 

partner, KT. 

[75] After considering all of the principles and objectives of sentencing, the authorities relied 

on by Counsel, and the submissions of Counsel, I would put the sentencing range for the 

Accused at three to four years for the armed robbery. 

[76] Though at the high end of this range, I am not satisfied that the 4 year mandatory 

minimum for the conviction under the Criminal Code, s 344(1)(a.1) is grossly disproportionate 

for the Accused in this case.  

Step Two of s 12 Analysis 

[77] I must now move to the second stage of the analysis required by Nur, and consider the 

hypotheticals offered by the Accused in support of his application. In doing so, I consider the 

following principles taken from the cases outlined above: 

 What is the reach of the law? What kind of conduct may the law reasonably be expected to 

catch? What is the law’s reasonably foreseeable impact? (Nur). 

 Section 12 requires courts to consider the scope of the offence, the types of activities it 

penalizes and the reasonably foreseeable circumstances in which it may arise. (Karakatsanis J 

in Morrison). 

 Is the impugned provision sufficiently specific in its application, or does it cast an overly 

broad net? (Nur, Oud). 

 Does the hypothetical involve the same crime with the same degree of moral 

blameworthiness? (EJB). 

 Consider the circumstances of the offence without considering the personal characteristics of 

the accused in the hypothetical and then proceed to consider personal characteristics only if 

necessary (Ford). 

 If considering “personal characteristics relevant to people who may be caught by the 

mandatory minimum,” do not construct the most remote, far-fetched, and sympathetic case 

imaginable (Nur), (Ford). 

 The exercise must be grounded in judicial experience and common sense (Nur), (Ford). 
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 The Accused relies on the cases of R v Conlon, 2011 ABPC 259, aff’d 2011 ABCA 379; R v 

Lodoen (Appeal 15762), being one of the nine appeals heard together by the Alberta Court of 

Appeal in R v Johnas, 1982 ABCA 331 at paras 75-78, 41 AR 183 (WL); R v Link, 2012 

MBPC 25, 276 Man R (2d) 157; and R v Hilbach, 2018 ABQB 526, 75 Alta LR (6th) 359, 

for reasonably foreseeable hypotheticals where the sentences are grossly disproportionate to 

the 4 year mandatory minimum. 

 In Conlon, the accused pled guilty to robbery, not armed robbery. The accused had no 

criminal record and had three years of restrictive conditions of judicial interim release. The 

accused had been addicted to crack cocaine at the time of the offence and had completely 

turned his life around in the 3 year period awaiting trial. The trial judge sentenced him to 90 

days incarceration, to be served intermittently, followed by a 2 year probation order. Both the 

trial judge and the Court of Appeal, in upholding the sentence, described this case as highly 

unusual. I would not consider this to be a reasonably foreseeable hypothetical as required by 

the Nur analysis, due to its highly unusual nature. It falls into the “remote” category. 

 In Lodoen, an 18 year old robbed a convenience store. He carried a B-B pistol in his belt and 

opened his jacket to expose the pistol to the clerk. The robbery was carried out with another 

person. The accused had a favorable pre-sentence report and no record, and was sentenced to 

6 months incarceration. The Court of Appeal increased the sentence to 18 months 

incarceration. This case dealt with a conviction for robbery, not armed robbery. It is not clear 

whether, at the time of this decision in 1982, a B-B pistol was considered to be a firearm. For 

these reasons, I reject this as a reasonably foreseeable hypothetical.  

 In Link, the accused was 18, had no criminal record, and was Aboriginal. Ms. Link and four 

other individuals robbed a convenience store using a black replica handgun. Ms. Link had 

issues with addiction. The Court found her moral blameworthiness to be significantly less 

than that of the main participant. The Court also found that she did not know that the co-

accused had a replica handgun or that he intended to use it. As this was a conviction for 

robbery and not armed robbery, with a replica gun and a reduced level of moral 

blameworthiness, I reject it as an appropriate case for the reasonably foreseeably hypothetical 

analysis. 

 In Hilbach, the accused robbed a convenience store with a sawed off rifle that was not 

loaded. There was some violence against 2 employees. The accused was with a 13 year old 

accomplice. His face was covered. The accused pled guilty to robbery with a prohibited 

weapon under the Criminal Code, s 344(1)(a), which carries a mandatory minimum sentence 

of 5 years imprisonment. The accused had a prior record including offences of violence and 

involving weapons. There were Gladue factors that reduced the moral blameworthiness of 

the accused. The Court acknowledged that a term of incarceration was required to meet the 

objectives of sentencing in almost every case of armed robbery, but that 5 years was not 

required. The Court found that a fit sentence for the accused was 2 years less a day. The 

Court found that 5 years was grossly disproportionate for the accused and for other 

reasonably foreseeable hypothetical offenders and declared the section of no force and effect. 

Although this hypothetical involves a technically different crime in the sense that the firearm 

used by Hilbach was prohibited and carried a different mandatory minimum sentence, it 

constitutes an appropriate hypothetical for the offence of armed robbery.     
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 Notwithstanding the Court’s rejection of some of the Accused’s reasonably foreseeable 

hypotheticals in this case, the Court has some concerns about the constitutionality of the four 

year mandatory minimum sentence for armed robbery as applied to other offenders generally. 

 The offence of armed robbery can occur in a wide variety of circumstances. These include 

robberies of convenience stores and other business establishments, taxi drivers, night clerks 

at hotels, individuals out in public, and other situations. There can also be variations in how 

the crime is committed, including the nature of the weapon, how the weapon was used, 

whether there was physical violence against the victim, the degree of planning, and whether 

the accused acted jointly with others. The mandatory minimum sentence in s 344(1)(a.1) of 

the Criminal Code can reasonably be expected to catch a wide variety of offenders, from the 

18 year old with a more minor role in a robbery, to the drug addict who robs to support 

his/her habit, to gang members. While society is entitled, through Parliament, to convey a 

strong message about the seriousness of the offence of armed robbery and to try to attain 

some consistency in sentencing, this Court agrees with the comments of the SCC in Lloyd, 

that when a mandatory minimum sentence “casts its net over a wide range of potential 

conduct,” it catches not only those persons that are intended to be caught, but conduct that is 

much less blameworthy. This renders it constitutionally vulnerable (Lloyd para 27).  

 In Alberta, a starting point of three years imprisonment for armed robbery was established by 

the Alberta Court of Appeal in the 1982 case of Johnas. Though that case is 37 years old, the 

concepts in it are still relevant today. The starting point was established to recognize that 

“some offences require that the aim of rehabilitation be subordinated to the principle of 

deterrence”: Johnas at para 12. The same could be said about the philosophy behind 

mandatory minimum sentences. 

 The Appellate Court also confirmed that “a fit sentence can never ignore the individual or the 

circumstances of the case”: Johnas at para 16. 

 In Johnas, the Alberta Court of Appeal concluded, at para 19, that for unsophisticated armed 

robbery of unprotected commercial outlets in the absence of actual physical harm to the 

victim and with modest or no success, a starting point in the seeking of the appropriate 

sentence is three years. 

 However, the Court also went on to say, at para 20, that it was guided by the case of R v 

Hingley (1977), 24 APR 541 at 544, 19 NSR (2d) 541 (NSCA), where the Nova Scotia 

Supreme Court, Appeal Division acknowledged that in relation to robbery and armed robbery 

“only where such an offence is isolated, minor, and committed perhaps impulsively or 

drunkenly, by a very young person or one of previously good character, should a sentence as 

low as two or three years imprisonment be considered.”    

 Therefore, the appellate Court supported the concept that even when dealing with crimes for 

which there is a “starting point sentence,” there are circumstances where a downward 

departure from that starting point would be appropriate when considering the individual 

circumstances of the offender. 

 Since that case, we have had the benefit of R v Gladue, supra, and the body of law that has 

developed around that case in relation to Indigenous offenders. The reduction of moral 

blameworthiness arising from the presence of Gladue factors has become more common in 

sentencing for all types of offences, including armed robbery. 
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 Mental illness is also prevalent in our society and can have the effect of reducing an 

offender’s moral blameworthiness. 

 When one considers the wide variety of circumstances and offenders that are possible in the 

case of armed robberies, as well as the reasonably foreseeable possibility that armed 

robberies can be committed by youthful offenders acting impulsively, by Indigenous 

offenders, or by offenders with mental health issues, one does not have to look much farther 

to conclude that the net has been cast too wide and captures offenders for whom the four year 

mandatory minimum sentence is grossly disproportionate. Hilbach presents an example of 

this. These examples are not far-fetched or remote. They do not take into account the most 

sympathetic circumstances. They are reasonably foreseeable hypotheticals that take into 

account “the scope of the offence, the types of activities it penalizes and the reasonably 

foreseeable circumstances in which it may arise.” 

 Put simply, the mandatory minimum sentence for armed robbery comes into conflict with the 

Court’s obligation in ss 718, 718.1, and 718.2 of the Criminal Code in several types of 

reasonably foreseeable hypothetical examples. The fulfillment of that obligation means that 

there are reasonably foreseeable offenders for whom the four year mandatory minimum 

sentence under s 344 (1)(a.1) of the Criminal Code would be grossly disproportionate.  

 Accordingly, I find that the four year mandatory minimum sentence for armed robbery in s 

344(1)(a.1) is in breach of s 12 of the Charter. As there have been no submissions by the 

Crown on whether that provision is saved by s 1 of the Charter, I conclude that the 

mandatory minimum sentence prescribed by s 344(1)(a.1) is  unconstitutional. It  is not saved 

under s 1 of the Charter, and is therefore of no force or effect. 

Sentence for Mr. Zwozdesky 

 For Count 1, the offence of armed robbery, a sentence of three years’ incarceration is a fit 

sentence. 

 For Count 4, the offence of robbery, the Crown and the Counsel for the Accused agree that 

one year incarceration is a fit sentence. They disagree on whether that sentence should be 

concurrent or consecutive to the sentence for armed robbery. 

 These two robberies took place one week apart at two separate rural convenience stores. 

Making the sentences consecutive respects the totality principle and is appropriate. 

 Mr. Zwozdesky will receive credit for time served on a 1.5:1 basis. On March 25, 2019, that 

enhanced credit was 564 days. After adding and enhancing the additional 10 days, the total 

credit will be 579 days. 

 There will also be the following ancillary orders: 

a) DNA Order: As robbery is a primary designated offence under s 487.04 of the Criminal 

Code, there will be an order authorizing the taking of bodily substances required for the 

purpose of forensic DNA analysis under s 487.051; 

b) Firearms Prohibition: Pursuant to s 109 of the Criminal Code, the Accused is prohibited 

from possessing; a) any firearm, other than a  prohibited firearm or restricted firearm, and 

any cross-bow, restricted weapon, ammunition, and explosive substance, for a period of 
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10 years after the Accused’s release from prison; and b) a prohibited firearm or restricted 

firearm, prohibited weapon, prohibited device, and prohibited ammunition, for life;  

c) Pursuant to section 491 of the Criminal Code, there will be an order for forfeiture of any 

weapons and ammunition seized  

 

 

Heard on the 4
th

 day of April, 2019. 

Dated at the City of Edmonton, Alberta this 2nd day of May, 2019. 

 

 

 

 

 

D.A. Yungwirth 

J.C.Q.B.A. 
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Jeff Rudiak 

 for the Crown 

 

Patrice Taylor 

 for the Accused 
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